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PART A

CHILDREN’S PROTECTION AND WELFARE BILL, 2011

Sl

(Bill No. 6 of2011)

(to be presented by the Deputy Prime Minister)

MEMORANDUM OF OBJECTS AND REASONS

Theobjectofthis Bill is to further the provision and intentions ofsection 29 ofthe Constitution

of Swaziland, 2005 and to extend, promote and protect the rights of children as defined in the
1989 United Nations Convention on the Rights ofthe Child, the African Charter on the Rights of
and Welfare of the Child and other international instruments, protocols, standards and rules on
the protection and welfare of children to which Swaziland is signatory and to provide for other

incidental matters.

J. M. DLAMINI

ATTORNEY-GENERAL
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MISCELLANEOUS

245. Regulations.

246. Repeals and savings.

A BILL
ENTITLED

AN ACTto extend the provisions of section 29 of the Constitution and other international
instruments, protocols, standards and rules on the protection and welfare of children, the care,
protection and maintenanceof children; and to provide for matters incidental thereto.

ENACTEDbythe King and the Parliament of Swaziland

PARTI
PRELIMINARY

Short title and commencement.

1. This Act may be cited as Children’s Protection and Welfare Act, 2011 and shall come into
force on such date as the Minister may fix by notice in the Gazette and the Minister may fix
different dates for coming into force of different Parts or sections ofthis Act.

Interpretation.

2. In this Act, unless.the context otherwise requires-

“abuse”in relation to a child, means any form ofharm orill-treatmentdeliberately inflicted on a
child, and includes-

(a) assaulting a child orinflicting any other form ofdeliberate injury or harm on a child;

(b) sexually abusing a child;

(c) committing an exploitative labour practice in relation to a child;

(d) exposing or subjecting a child to behaviourthat may socially, emotionally, physically
or psychologically harm the child;

(e) exposing a child to physical or mental neglect; and

(f) abandoningor leaving a child without visible means of support;

“authorised person” means an official or other person authorised expressly or impliedly to
perform the act in question;

“approved school” means a school designated as such undersection 186 of this Act.

“approved school order” means an order made by a Children’s Court requiring a child to be sent
to an approved school;



$13

“assessment” means a process of the evaluation of a child by a social worker, on the child’s
development and competencies, the child’s family or home circumstances, the nature and
circumstancessurroundingthe socio -economic circumstancesofthe child or the alleged commission
ofan offence and its impact upon thevictim, the intention ofthe child to acknowledge responsibility
for the alleged offence, and any other relevant circumstancesor factors;

“auxiliary social worker” means a designated person whoassist social workers with their tasks;

“Bill of Rights” means the rights and freedoms of individuals contained Chapter 3 of the
Constitution;

“chief” has the meaning assignedto it in the Constitution;

“child” means-

(a) aperson underthe age of eighteen years;

(b) in relation to criminal proceedings, is a person whohas attained the ageof criminal

responsibility as referred to under section 83.

“Children’s Court” has the meaning assignedto it under section 132;

“community service” means compulsory work for a community organisation or other compulsory
workofvalue to a community, performed by a child with his consent and without remuneration;

“Constitution” means the Constitution of the Kingdom of Swaziland Act, 2005;

“contribution order” means an order made by the Children’s Court for a parent of a child whois
sent to an institution to contribute financially for the welfare of the child;

“a child with disability” means a child whois affected by anydisability ofa physical, intellectual,

sensory, or mental nature or other disability irrespective of its cause, whether temporary or

permanent,to the extent that a child is unable to engage in activities in a normal way andis as a
result hampered in his normal functions in certain areas ofsociallife;

“detention” means the deprivation ofliberty ofa child including confinementin a police cell, lock-
up, prison, approved school, probation hostel;

“diversion” meansthereferral of cases ofchildren alleged to have committed offences away from

the criminal justice system with or without conditions;

“diversion programme” meansa programmewhichis intended to promote a child’s accountability
and reintegration into society;

“early intervention services” means social developmentservices which are provided to families
with children in order to strengthen and build their capacity and self-reliance to address problems

that may or are bound to occurin the family environment;

“emoluments” includes any salary, wages, allowances or any other form of remuneration, whether

expressed in money ornot;

“family group conference” meansa meeting involving the child, his parents and family members,

the victim of the offence, his parents if the victim is another child, and any otherrelevant party
to find waysto restore the harm and brokenrelationships caused by the child’s offending;
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“foster parent’ means a person, not being a parent ofa child who undertakesthe responsibility of

providing for the care, accommodation and upbringing of the child, with or without financial

reward;

“financial institution” has the meaning assigned to it under section 2 ofthe Financial Institutions
(Consolidation) Order No, 23 of 1975;

“guardian” means any person who,in the opinion of the Children’s Court having cognizance of
any case in relation to the child or in which the child is concerned,is for a time being in charge of
or has control! over the child;

“household member” meansa person whoordinarily resides in the same household as the child;

“industrial undertaking” has the meaning assignedto it under section 234;

“inquiry magistrate” meansthe officer presiding in a preliminary inquiry;

“memberofthe family”includes a parent or a guardian, or a memberofthe extended family, who

is ahousehold member;

“Minister” means the Minister responsible for children’s issues or the Minister for the time being
charged with the responsibility for that matter;

“person” meansa natural personorjuristic person;

“place of detention”-

(a) meansany place of detention established or appointed under section 178; and

(b) includes accommodation in police station, police cell or lock-up, prison, approved
school, probation hostel, separate or apart from adult offenders;

“place of safety” means any institution designated for the care and protection of children, foster
homeorany othersuitable place the occupier of which is willing temporarily to receive a child;

“police officer” has the same meaningasin the Police Act No. of 29 of 1957.

“preliminary inquiry” means the compulsory procedure which takes place before charges are
instituted in relation to the alleged offence and whichis held in all cases involving a child over the
minimum age of criminalresponsibility, where diversion, conversionto a Children’s Court inquiry
or a decision to decline to charge the child has not yet been taken in accordance with this Act;

“probationer” meansa child for the time being under supervision by virtue of a probation order;

“probation hostel” means a hostel established or appointed as a place of residence for children
required to reside there under section 186;

“probation period” meansthe period in which a probationeris placed under supervision by virtue
of a probation order;

“recognisance” means a communicationto the child by a police officer or social worker to appear
at assessmenton a specified date and at a specified place andtime, or by a magistrate to appear

at a preliminary inquiry or at a Children’s Court;
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“sentence involving residential element” means a sentence or a programmereferred to under
section 16] where part of that sentence or programme involves compulsory residence in a
residential facility or a place other than the child’s home;

“trafficking” means the recruitment, transportation,transfer, sale, harbouring or receipt ofpersons,
by meansofthreator use offorce or other formsofcoercion, ofabduction,offraud, ofdeception,
of the abuse of poweror of a position of vulnerability or of the giving or receiving ofpayments

or benefits to achieve the consent ofa person having control over another person,for the purposes
ofexploitation;

** social worker” means a person working as a social worker in the department of Social Welfare,
including a probation officer.

PART I
GENERAL PROVISIONS

Principlesfor administration ofAct.

3. (1) This Act is to be administered underthe principle that the welfare and bestinterests of a

child are paramount.

(2) Subject to subsection (1), this Act is also to be administered under the following

principles -

(a) every child has a right to protection from harm;

(b) families have the primary responsibility for the upbringing, protection and development

oftheir children;

(c) the preferred way ofensuring a child’s wellbeing is through the support ofthe child’s

family;

(d) powers conferred under this Act should be exercised in a way thatis open, fair and

respects the rights of people affected by their exercise, and, in particular, in a way
that ensures -

(i) actions taken, while in the best interests ofthe child, maintain family relationships

and are supportive of individualrights and ethnic, religious and cultural identity
or values; and

(ii) the viewsofthe child and the child’s family are considered; and

(iii) the child and the child’s parents have the opportunity to take part in making
decisionsaffecting their lives;

(e) ifachild does not have a parentable and willing to protect the child, the Government

has a responsibility to protect the child, but in protecting the child the Government
shall not take action that is unwarranted in the circumstances;

(f) ifachild is removed from the child’s family -

(i) the aim of authorised persons working with the child andthe child’s family is to

safely return the child to the family if possible; and
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(ii) the child’s need to maintain family and social contacts, and ethnic and cultural
identity, shall be taken into account; and

(iii) in deciding in whose care the child should be placed, the Director of Social Welfare

shall give proper consideration to placing the child, as a first option, with kin;

(g) achild should be kept informed ofmatters affecting him in a way andto an extent that
is appropriate, having regard to the child’s age andability to understand;

(h) ifachild is able to form and express views abouthis care, the viewsshall be given
consideration, taking into account the child’s, age, capacity and ability to understand;

(i) ifachild does not have a parent able and willing to give the child ongoing protection,
the child has a right to long-term alternative care.

(3) Nothing in this Act is intended to prevent, discourage or displace the application of
informaland traditional regimes that are more promotive orprotective of the rights of children
except where those regimes are contrary to the best interests of children.

(4) Wherethere is anything to the contrary or less protective or less promotive in any law,
the provisions of this Act shall apply.

PART I
RIGHTS OF THE CHILD AND RESPONSIBILITIES

OF PARENTS AND THE STATE

Non-discrimination.

4. Achild shall not be discriminated against on the groundsofgender, race,age, religion, disability,
health status, custom, ethnic origin, rural or urban background, birth, socio-economic status,

refugee status or other status.

Right to name and nationality.

5. Achild hasa right from birth to a decent name and to acquire nationality,

Right to birth registration andcitizenship.

6. Achild has right to be registered within three monthsof birth whether a child is born alive
or still born.

Right oforphaned and vulnerablechildren to vital registration.

7. (4) Orphaned and vulnerable children shall have a rightto vital registration.

(2) The Department ofStatistics shall maintain and administer a systematic and comprehensive
disaggregated, quantitative and qualitative datain relation to all groups oforphaned and vulnerable
children.

(3) The DepartmentofStatistics shall put in place mechanismsandstrategies for the collection,
analysis and dissemination of data in respect of orphanedand vulnerable children.
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Right to knowledge ofand grow with parents andinfamily environment.

8. Achild has a right to know andlive with his parents and family and grow up in a caring and
peaceful environmentunlessit is proved in court that living with his parents would -

(a) lead to harm to the child; or

(b) subject the child to abuse and neglect; or

(c) not be in the best interests of the child.

Right to education and well-being.

9. (I) Achild has a right to access education, preventive health services, adequatediet, clothing,

shelter, medical attention, social services or any other service required for the child’s development.

(2) Achild shall not be denied or hindered from medical treatment by reason of religious or

otherbeliefs.

(3) A child has a right to education regardless ofthe type or severity of the disability he may
have.

Rightto social activity.

10. Achild shall not be deprivedofor hindered from participating in sports, or in positive cultural
andartistic activities or other leisure activities except where it is not in the best interest of the

child.

Rights ofchildren with disabilities.

11. Achild with disability has a right to special care, medical treatment, rehabilitation, family and
personal integrity, sports and recreation, education, and training to help him enjoy a full and
decentlife in dignity and achieve the greatest degree ofself-actualisation, self-reliance and social
integration possible.

Right of opinion.

12. (1) A child has the right to express his opinion freely and to have that opinion taken into

accountin any matter or procedure affecting the child.

(2) The opinion ofthe child shall be given due weight in accordance with the age and maturity

ofthe child.

Right toprotectionfrom exploitative labour.

13. Achild has a right to be protected from exploitative labour as provided for under section 236
of this Act and other international instruments on child labour.

Righttoprotectionfrom torture and degrading treatment.

14. (1) Acchild has a right to be protected from torture or other cruel, inhumane or degrading
treatment or punishmentincluding any cultural practice which dehumanises or is injuriousto the

physical, psychological, emotional and mental well-being ofa child.



518

(2) Achild has the right to be disciplined in accordance with his age, physical, psychological,

emotional and mental condition and no disciplineis justifiable if by reason of tender age or
otherwise the child is incapable of understanding the purpose ofthediscipline.

Right to refuse harmful culturalrites andpractices.

15. A child has right to refuse to be compelled to undergo or uphold any custom orpractices that
are likely to negatively affect the child’s life, health, welfare, dignity or physical, emotional,
psychological, mentaland intellectual development.

Right to beprotectedfrom harmful substances.

16. A child has a right to be protected from the use of hallucinogens, narcotics, alcohol, tobacco

products or psycho- tropic drugs and any other substances declared harmful and from being
involved in their production,trafficking or distribution.

Right to parentalproperty.

17. Achild has right to a reasonable provisionout ofthe estate life, insurance or pension fund
of a deceased parent whether or not born in wedlock or orphaned.

Duties and responsibilities ofparents andguardians.

18. (1) A parent or guardian, whether-

(a) married or not; or

(b) the parents of the child continueto live togetheror not,

shal! not deprive a child ofhis weffare.

(2) Aparent or guardian has a responsibility, whether imposed by law or otherwise, towards

the child which include the responsibility to -

(a) protect the child from neglect, discrimination, violence, abuse, exploitation, exposure
to physical and moral hazards and oppression;

(b) provide good guidance, care, assistance and maintenancefor the child to ensure the
survival and developmentofthat child;

(c) ensure that during temporary absence, the child shall be cared for by a competent

person;

(d) exercise joint primary responsibility for raising the children, except where the parent
or guardianhas surrendered those rights and responsibilities in accordance with the
law.

(3) A parent or guardian shall be responsible for the registration of the birth of his children
and the name(s) ofthe parent(s) or guardian shall appear on the birth certificate.

Offence.

19. Any person who contravenes a provision of section 18 commits an offence and is liable on
conviction to a fine ofnot less than ten thousand Emalangeni (E 10, 000) or to imprisonment for
a term of not less than one year or both.
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Duties and responsibilities ofchildren.

20. Achild shall subject to his age andability and such limitations as may be containedin this Act,
have due regard to his duties and responsibilitiesto -

(a) work for the cohesion ofthe family, respect the parents, guardians, superiors and
elders at all times and assist them in cases of need;

(b) serve the national community by placing physical and intellectualabilities at its
service;

(c) preserve and strengthen social and nationalsolidarity; and

(d) uphoid the positive values of the communityin the relations ofthe child with other
members of that community,

General responsibility ofallpersons.

21. (1) Every person shall have the responsibility to respect, protect and promote the rights of
children contained in this Act and any other law to the extent that it is applicable, taking into
accountthe nature of the right and duty imposed bythat right and duty.

(2) All officials, employees and representatives of an organ ofstate shall respect, protect and
promote the rights of children contained in this Act.

General Functions ofthe Department ofSocial Welfare.

22. (1) Withoutlimiting any other functions of the Department of Social Welfare, for the proper
and efficient administration of this Act, the functions of the Department of Social Welfare are-

(a) provide or help provide, information for parents and other membersofthe community
about the developmentof children and their needs; and

(b) provide or help provide, preventative and support services to strengthen and support

families and to reduce the incidence ofharm to children; and

(2) For purposesofthis Act, social workers shall by virtue of suchstatus beofficers ofcourt.

PART IV
CHILD IN NEED OF CARE AND PROTECTION

Child in need ofcare andprotection.

23. (1) Achild is in need of care and protection if -

(a) achild has been orthereis risk that the child will be physically, psychologically or

emotionally injured or sexually abused by the parent or guardian or a memberofthe

extended family or any other person;

(b) the child has beenorthereis risk that the child will be physically injured or emotionally
injured or sexually abused and the parent or guardian or any other person, knowing of
such injury or abuseorrisk, has not protected or is unlikely to protect the child from
such injury or abuse;
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(c) the parent or guardianofthe child is unfit, disabled or has neglected, or is unable, to
exercise proper supervision and controlover the child and the child is falling into bad
association;

(d) the parent or guardian of the child has neglected or is unwilling to provide for the

child’s adequate care, food, clothing and shelter, education and health;

(e) the child -

(i) has no parent or guardian;or

(ii) has been abandonedbytheparent(s) or guardian(s) andafter reasonable inquiries
the parent(s) or guardian(s) cannot be found, and noothersuitable personis
willing and able to care for the child;

(f) the child needs to be examined,investigated ortreated -

(i) for the purpose of restoring or preserving the child’s health; and

(ii) the parent or guardian neglects or refuses to havethe child so examined,investigated
or treated;

(g) the child behaves in a mannerthatis, oris likely to be, harmful to himself or to any
other person and the parent or guardian is unable or unwilling to take necessary

measures to remedy the situation or the remedial measures taken by the parent or
guardian fail and asresult the child cannot be controlled by his parent or guardian;

(h) there is such a conflict between the child and the parent or guardian, or between the

parent or guardian,that family relationships are seriously disrupted, thereby causing
the child emotional injury;

(i) the child is in the custody of a person whohas been convicted ofphysically assaulting
or committing a sexual offence in connection with that child;

(j) the child frequents the company of any immoralor viciousperson,oris living in

circumstances calculated to causeor induce his seduction, corruptionorprostitution;

(k) the child is caused to be. on any street, premises or place for the purposeof-

(i) begging or receiving alms, whetheror notthere is any pretence ofsinging, playing,
performing or offering anything for sale and as a result the child becomes a
habitual beggar;

(ii) carrying outillegal hawking,illegal lotteries, gamblingor otherillegal activities
detrimental to the health and welfare or retard the educational advancementofthe
child.

(1) the child is affected or infected by HIV/ AIDSandotherlife threatening conditions;

(m) the child cannot be controlled by his parent (s) or guardian or the person in whose
custody he is; and

(n) the child is below the ageoffifteen years and is engagedin regular economicactivity
detrimental to his health, educational advancement and development.
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(2) For the purposesofthis Part, a child is -

(a) physically injured if there is injury to any part of the child’s body as a result of the
non-accidental application of force or an agent to the child’s bodythat is evidenced
by, amongst other things, a laceration, a contusion, an abrasion, a scar, a fracture or

other bone injury, a dislocation, a sprain, a haemorrhaging,the rupture ofa viscus, a
burn, a scald, the loss or alteration of consciousnessor physiological functioning or

the loss of hair or teeth;

(b) emotionally and psychologically injured if there is impairment ofthe child’s mental

or emotional functioning that is evidenced by, amongother things, a mental or
behavioural disorder, including anxiety, depression, withdrawal, aggression or delayed
development;

(c) sexually abused if he has taken part, whether as a participant or an observer,in any
activity which is sexual in nature for the purposes of -

(i) any pornographic, obsceneor indecent material, photograph, recording,film,
videotape or performance; or

(ii) sexual exploitation by any person for that person’s or other person’s sexual

gratification or for commercial gain.

Taking a child into place ofsafety.

24. (1) Any police officer, social worker, indvuna or any designated memberof the community
working with children whois satisfied on reasonable groundsthat a child is in need of care and
protection may take a child and place the child into places ofsafety.

(2) Any person orthe affected child who is in need of care and protection may, on his own
makean application to a social worker, chiefor police officer for admission into a place ofsafety.

(3) A social worker at the place of safety shall satisfy himself that the child brought under
subsection (1) is in need of care and protection, andif the circumstances so warrant, admit the

child.

Presentation before Children’s Court.

25, (1) Subject to section 26, a child whois taken into a place of safety undersection 24 shall be
broughtbefore the Children’s Court within forty- eight hours exclusive of the time necessary for
the journey from the place the child was so taken into custody to the Children’s Court.

(2) If it is not possible to bring a child before the Magistrate or Children’s Court within the
time specified under subsection (1), the child shall be brought before a magistrate who maydirect

that the child be placed in -

(a) a place of safety; or

(b) the care ofa fit and properperson, until such timeas the child can be brought before
the Children’s Court.

(3) Ifa child is in a place ofsafety or in the care ofa fit and proper person undersubsection

(2) -
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(a) the person in chargeofthe place of safety or such fit and properperson shall have the

like control over, and responsibility for the maintenanceofthe child as the parentor
guardian ofthe child would have had; and

(b) the child shall continue in the care of the person referred to in paragraph (a)
notwithstanding that the child is claimed by the parent or guardian or any other
person.

(4) A social worker,police officer, chief or any member ofthe community whotakes a child
into a place of safety under this section shall, immediately upon suchtaking, cause the parentor
guardian ofthe child to be notified of such taking.

(5) A police officer, chiefor any member ofthe community whotakes a child into temporary

care underthis section shall, immediately upon such taking, notify a social worker of such taking.

Child in need ofmedical examination or treatment.

26. (1) Ifasocial worker, police officer, chiefor any memberofthe community who takes a child

into a place of safety under section 24 is of the opinion that the child is in need of medical
examination ortreatment, the social worker, police officer, chiefor any memberofthe community

may, instead of bringing the child before the Children’s Court or magistrate, as the case may be,
present the child before a medicalofficer.

(2) Ifa social worker, police officer or chief does not take a child into a place of safety under
section 24 butis satisfied on reasonable groundsthat the child is in need of medical examination
or treatment, he may direct in writing the person who appearsto him to havethecare ofthe child
for the time being to immediately take a child to a medicalofficer.

(3) If the person referred to under subsection (2) fails to comply within forty-eight hours
with a direction made underthat subsection, a social worker, police officer or chief maytake the
child into temporary care for the purposeofpresenting the child before a medical officer.

Medical examination and treatment.

27. (1) A medicalofficer before whom a child is presented under section 26(1) or (3) -

(a) shall conduct or cause to be conducted an examination ofthe child;

(b) may, in examining the child and if so authorised by a social workeror police officer,
administer or cause to be administered such proceduresandtests as may be necessary
to diagnose the child’s condition;

(c) may provide or cause to be provided such treatmentas the medical officer considers

necessary as a result of the diagnosis.

(2) The child whois presented before a medical officer under subsection (1) shall be exempted
from medical fees with the authority of a social worker.

Authorisation ofhospitalisation.

28. (1) If the medical officer who examines a child under section 26is of the opinion that the
hospitalisation of the child is necessary for the purposes of medical care or treatment, a social

workeror police officer may authorise the child to be hospitalised.

(2) Where a police officer authorises the child to be hospitalised, he or she shall inform a
social worker where an exemption for medical expensesis necessary.
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Control over hospitalised children.

29. Ifa child is hospitalised under section 28, the Director of Social Welfare shall have the same
control over, and responsibility for the maintenanceof, that child as the person in charge of a
place of safety would have had ifa child had been placedin that place of safety.

Authorisation ofmedical treatment.

30. (1) If in the opinion of the medical officer, the child referred to under section 26 requires

treatmentfor a minoriflness, injury or condition, a social workeror police officer may authorise

such treatment.

(2) If, in opinionofthe medicalofficer, the child referred to in section 26is suffering from a
seriousillness, injury or condition or requires surgery or psychiatric treatment, a social workeror

police officer-

(a) shall immediately notify or take reasonable steps to notify and consult the parent or
guardian ofthe child or any person having authority to consent to such treatment; and

(b) may, with the written consent of the parent or guardian or such person, authorise
such medicalor surgical or psychiatric treatment as may be considered necessary by
a medicalofficer.

(3) If a medicalofficer has certified in writing that there is immediaterisk to the health of a
child, a social workerorpolice officer may authorise, without obtaining the consentreferred to in

subsection (2), such medical or surgical or psychiatric treatment as may be considered necessary
by the medical officer but only under any of the following circumstances-

(a) that the parent or guardian of the child or any person having authority to consent to
such treatmenthas unreasonably refused to give, or abstained from giving, consent to

such treatment;

(b) that the parent or guardian or the person referred to in paragraph(a) is not available

or cannot be found within a reasonable time; or

(c) the social worker believes on reasonable groundsthat the parent or guardianorthe
personreferred to in paragraph (a) has ill-treated, neglected, abandoned or exposed,
or sexually abused,the child.

Steps to be taken after medical examination or treatment.

31. (1) A child whois taken into a place of safety under section 24 andis medically examined or

treated undersection 27 shall be brought before Children’s Court within forty- eight hours-

(a) ofthe completion of such examination ortreatment; or

(b) ifthe child is hospitalised, on his discharge from the hospital.

(2) If it is not possible to bring the child before a Children’s Court within the time specified
in subsection (1), the child shall be brought before a magistrate who may direct that the child be

placed in -

a) aplace of safety; or
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b) the care of a fit and proper person,

until such time as the child can be brought before Children’s Court.

(3) A child who -

(a) is taken into care undersection 26 (3); and

(b) subsequently undergoes medical examinationor treatment,

shall be returned to the person from whosecare the child was taken upon the completion ofsuch
examination or treatmentor, if the child is hospitalised, upon discharge from the hospital.

Noliability incurredfor giving authorisation.

32. (1) Ifa child is examined or treated pursuant to section 27 or 30 -

(a) the social worker or police officer who authorises such examination or treatment;

(b) the medical officer who examinesortreats the child; and

(c) all persons acting in aid ofthe medicalofficer,

shall not incur any civil or criminalliability at law by reason only that a child is examined or
treated pursuant to that section.

(2) Nothing contained in subsection (1) relieves a medical officer from liability in respect of
any negligent medical examination or treatment ofa child.

Duty ofmedical officer.

33. (1) Ifa medicalofficer believes on reasonable groundsthat a child he is examiningortreating

is physically, psychologically or emotionally injured as a result of being ill-treated, neglected,
abandonedorexposed,oris sexually abused,he shall immediately inform a social workeror police
officer.

(2) Any medicalofficer whofails to comply with subsection (1) commits an offence andis
liable on conviction to a fine not exceeding ten thousand Emalangeni or to imprisonmentto a term
not less than six months or both.

Duty ofmemberofthefamily.

34. (1)If any memberofthe family of a child believes on reasonable groundsthatthe child is
physically, psychologically or emotionally injured as a result of being ill-treated, neglected,
abandonedorexposed,oris sexually abused, he shall immediately inform a social worker.

(2) Any memberofthe family whofails to comply with subsection (1) commits an offence
and shall on conviction be released on a binding agreement on conditionsto be determined by the

court.

Duty ofchild care provider.

35. (1) Ifachild care giver believes on reasonable groundsthat a childis physically, psychologically
or emotionally injured as a result of being ill-treated, neglected, abandoned or exposed,oris
sexually abused,he shal! inform a social workerora police officer.
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(2) Anychild care giver who fails to comply with subsection (1) commitsan offenceis liable
on conviction to a fine not exceeding five thousand emalangenior to imprisonmentfor a term not
exceeding three monthsorboth.

Duty ofmember ofthe community.

36. (1) Ifany memberofthe community believes on reasonable groundsthata child is physically,
psychologically or emotionally injured as a result of beingill-treated, neglected, abandoned or
exposed, or is sexually abused, he shall immediately inform a chief, police or social worker.

(2) Any member of the community who fails to comply with subsection (1) commits an

offenceis liable on conviction to a fine not exceeding three thousand Emalangenior to imprisonment
for a term not exceeding two monthsor both.

Functions ofChildren’s Court in cases ofchildren in needofcare.

37. (1) If the Children’s Court is satisfied that any child brought before the Children’s Court
undersection 25 or 31 is a child in need of care and protection, the Children’s Court may-

(a) order the parentor guardian to enter into a binding agreement to exercise proper care
and guardianship for a period specified by the Children’s Court;

(b) make an orderplacing the child in the custody ofa fit and proper person for a period

specified by the Children’s Court;

(c) without making any other orderor in addition to an order made under paragraph (a)
or (b), make an order placing the child under the supervision of -

(i) asocial worker; or

(ii) some other person appointed for the purpose by the Children’s Court, for a

period specified by the Children’s Court;

(d) make an order placingthe child in a place of safety for a period oftwoyears from the
date ofthe orderor until he attains the age ofeighteen years, whicheveris the shorter;

or

(e) inthe case ofa child who has no parentor guardian or who has been abandoned, make
an order placing thechild in the care, custody and guardianshipof a foster parent
found to be suitable by the Director of Social Welfare for a period of two years or
until the child attains the age of eighteen years, whicheveris the shorter, and pending
that, place the child in a place ofsafety.

(2) If the Children’s Court makes an order under subsection (1) (e), the Director of Social
Welfare shall, in order to give effect to the order, immediately endeavour to place the child in the
care, custody and control of a foster parent.

(3) If at any subsequent time the foster parent intends to return the child who has been
placedin his care, custody and guardianship under subsection (1) (e), he shall report in person to
a social worker and bring the child before the social worker, and the social workershall place the

child temporarily in a place of safety and inform the Children’s Court.

(4) Ifduring the period mentioned under subsection (1) (e) the parent or guardian ofthe child
concernedhas not claimed the child or made any appearance, the Children’s Court may-
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(a) at the expiry of that period; and

(b) if the Children’s Court is satisfied that reasonable steps have been taken by a social
workerto trace the parent or guardian ofthe child,

make an order placing the child for adoption by the foster parent or any person who wishes to
adoptthe child, and in any such case, the parent’s or guardian’s consent for the adoption of the
child shall be dispensed with.

(5) Before making an order under subsection (1) or (4), the Children’s Court shall consider
and take into account a report prepared by a social worker which -

(a) shall contain such information as to the social background, general conduct, home

surrounding, school record and medical history ofa child as may enable the Children’s
Court to deal with the case in the best interests of the child; and

(b) may include any written report of a registered medical practitioner or any other
person whom thecourt thinks fit to provide a report on the child.

(6) In orderto enable a social worker to prepare and submit the report referred to in subsection
(6), the Children’s Court may -

(a) adjourn the case for a period not exceeding two months; and

(b) makein respectofthe child, as an interim order having effect only during the period
of adjournment, any order which the Children’s Court could have made under
subsection (1).

(7) The Children’s Court may, in making any order under subsection (1), impose such
conditions or give such directions as the Children’s Court may deem fit for the purpose of
ensuring the safety and well-being of the child in respect of whom suchorder is made, and such
conditionsor directions may include the following-

(a) that the parent or guardian of the child accompanied by the child shall attend
interactive workshopsheld at designated places;

(b) if the child is placed at a place of safety, a social workershall accompanythe parent
or guardian forthefirst visit to see the child and thereafter the parent or guardian shall
visit the child on a regular basis as determined by the Children’s Court; or

(c) ifthe child is in an educational institution, that the parent or guardian shall consult

with the child’s teacher and principal of the institute once a month.

(8) Any parent or guardian whofails to comply with any of the conditions imposed or
directions given under subsection (7) commits an offence andis liable on conviction to a fine not

exceeding twenty five thousand Emalangenior to imprisonmentfor a period not exceeding two
years or to both.

(9) An order under subsection (1) shall not be made without giving the child, parent or

guardian of the child an opportunity to attend the proceedings and to be heard.

(10) Notwithstanding subsection (9), an order under subsection (1) may be made if the

Children’s Court is satisfied on information given by a social workerthat the parent or guardian
of the child, having been required to attend, has failed to do so, or is not available or cannot be

found within a reasonable time.
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(11) Ifthe Children’s Court is not satisfied that a child brought before it under this section is

in need ofcare and protection, the Children’s Court shall order the child to be returned to the care
and custody of his parent or guardian with close monitoring by a social worker.

(12) The Children’s Court may, on the application of -

(a) asocial worker;

(b) the person in charge of a place ofsafety;

(c) the parent or guardian ofa child;

(d) the child; or

(e) any person who has information,

amend,vary or rescind any order made underthis section ifthe Children’s Court is satisfied that
it is in the best interests of the child to do so; or upon proofthat the circumstances under which
the order was made have since changedafter the making ofthe order.

PART V
CHILD IN NEED OF REHABILITATION AND URGENT PROTECTION

Child in need of rehabilitation.

38. Achild is in need of rehabilitation if there is reasonable cause to believe that the child -

(a) is being induced to perform any sexualact, or is in any physical or social environment
which maylead to the performance of such act;

(b) lives in or frequents any brothel or place of assignation;

(c) is habitually in the companyor underthe control of brothel- keepers or procurers or
persons employed ordirectly interested in the business carried on in brothelsor in
connection with prostitution; or

(d) isa victim ofsexual violence or labour exploitation or is denied access to education; or

(e) is a habitual substance abuser.

Removalofa child in need ofrehabilitation to a place ofsafety.

39. (1) Any social worker, police officer or chief whois satisfied on reasonable grounds that a
child is in need of rehabilitation may order the child to be removedto a place of safety and the
child shall be temporarily kept in such place ofsafety.

(2) Any child who is temporarily kept under subsection (1) shall be brought before the
Children’s Court within 48 hours exclusive of the time necessary for the journey from the place
wherethe child was so removed to the Children’s Court.

(3) If it is not possible to bring a child before the Children’s Court, within the time specified

in subsection (2), the child shall be kept in a placeofsafety for a period not exceeding seven days
within whichthe child shall be brought before the Children’s Court.



$28

(4) Ifthe Children’s Court is satisfied that the child brought beforeit is in need of rehabilitation,
the Children’s Court may order the child to be kept in a place of safety until -

(a) an inquiry into the circumstancesofthe child’s case has been completed; and

(b) a report of the inquiry has been submitted to the Children’s Court by the social
worker.

(5) Ifthe Children’s Court is not satisfied that a child brought beforeit is in need ofrehabilitation,
the Children’s Court shall order the child to be returned to the care ofthe parentor guardian.

Orders upon completion ofan inquiry.

40. (1) Aninquiry referred to under section 39 (4) shall be madeby a social worker.

(2) A social worker shall complete the inquiry and submit a report to the Children’s Court

within a period not exceeding one month from the date ofadmission ofa child to a place ofsafety
undersection 39 (1).

(3) If after considering the report submitted under subsection (2), the Children’s Court is
satisfied that any child brought beforeit is a child in need of rehabilitation, the Children’s Court
may, subject to the other provisions in this section -

(a) order the child to be kept in a place of safety for a period not exceeding three years

from the date of the admission of the child into a place ofsafety under section 39 (1)
and the order shall be an authority for his admission into a place of safety;

(b) make an orderplacing the child for such period not exceeding three years from the
date ofthe orderin the care of the person whethera relative or not whois willing and
whom the Children’s Court considers to be a fit and proper person to undertake care
of such child;

(c) make an order requiring the parent or guardian ofa child to enter into a binding

agreement, with or withoutsureties, as the Children’s Court may determine, for such

period not exceeding three years from the date ofthe order subject to such conditions
as the Children’s Court thinks fit for the proper care and guardianshipofthe child; or

(d) make an orderplacing the child under the supervision of a social worker, subject to
such conditions as the Children’s Court thinksfit and for such period not exceeding
three years from the date of the order.

(4) An order made under subsection (3) (a) or (d) may have the effect ofextendingthe period

of such placementor supervision, as the case may be,until the child attains the age of eighteen
years.

(5) The Children’s Court may, on its own or on an application by or on behalf of the child,

parent, guardian, social worker or person in charge of a place of safety, reduce the period of
placement upon evidence of materia! change in the circumstances that gave rise to the order of
placement.

(6) The Children’s Court shall, when making an order under subsection (3) (a) or(d), order

the parent or guardian ofa child to enterinto a binding agreementfor the duration ofthe order with
such conditions which may include -
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- (a) inthe case ofthe provisions of subsection(3) (a), regular visits to the place ofsafety

where the child is kept; and

(b) in the case of the provisions of subsection (3) (d), ensuring that the child remains

indoors within stipulated times.

(7) Any person whois ordered to enter into a binding agreement under subsection (3) or (7),
as the case may be andfails to comply with any of the conditions for the agreement, commits an

offence and is liable on conviction to a fine of not less than ten thousand Emalangenior to
imprisonmentfor a period of not less than six monthsor both.

(8) Achild whois kept in a place ofsafety under subsection (3) (a) shall, on the expiration of
the period of placement whether by-

(a) lapse of time; or

(b) reason of any reduction made pursuant to subsection (6),

be placed underthe supervision of a social worker or other person appointed by the Director of
Social Welfare for such purpose.

(8) Theperiod of supervision for the purpose of subsection (8) shall be determined by the
Children’s Court after hearing the recommendationsofthe social worker and consulting with the
child, parent or guardian butthe period ofsuch supervisionshall not in any case exceed one year

from thedateofexpiration of the period of placementofthe child.

(9) The Children’s Court may ontheapplication of the child, parent or guardian exempt the

child from the application of subsection (8) if satisfied that the case warrants such exemption.

Child in need ofurgent protection.

41. (1A child is in need of urgentprotection ifthere is reasonable cause to believe that -

(a) that child is being threatened orintimidated for purposes of prostitution or for
purposes of having sexual intercourse with another or for any immoral purpose;

(b) the child is being forced to mary;

(c) the child is pregnantandsuicidal or rejected by the family due to this condition;

(d) the child is subjected to hazardous conditions of labour;

(e) the child is forced to undergo culturalorspiritualrituals;

(f) the child is compelled to leave school; or

(g) the child is confined or detained by another person in contravention ofthis Act.

(2) Any person orthe affected child whois in need of urgent protection ‘may, on his own

make an application to a social worker, chiefor police officer for admissioninto a place of safety.

(3) A social workerat the place ofsafety shall satisfy himself that the child brought under
subsection(1) is in need ofurgent protection,and ifthe circumstances so warrant, admit the child.
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(4) Ifthe person in charge ofthe place of safety receives any child under subsection (3), that
child shall be attended to by a social worker within forty-eight hours ofadmission and thesocial
workershail make an assessment and producea full report of the circumstances.

(5) Achild admitted under subsection (3) shall reside in the place of safety for as long as the
social workeris satisfied that the child is in need of urgent protection.

(6) The social worker-

(a) whoreceives a child under subsection (3); or

(b) to whom the child is brought undersubsection (4),

shall immediately inform the Children’s Court of such admission with a full report of the
circumstances andshall, in the like manner, inform the Children’s Court ofthe child’s departure.

PART VI
ADMINISTRATION OF PROPERTY OF CHILDREN BY
OFFICE OF THE MASTER OF THE HIGH COURT

Reporting ofestate to the office ofthe Master ofthe High Court.

42. Where parentis survived by minorchildren, the surviving parent, guardian,closestrelative,
or any member of the community shall report the estate to the office of the Master of the High
Court within two monthsafter the death of the parent.

Seekingpermission ofthe office ofthe Master ofthe High Courtforalienation, disposaloffor
sale ofchildren’sproperty.

43, (1) Asurviving parent, guardian, closest relative or any memberofthe community shall seek

permissionofthe office ofthe Master ofthe High Court prior to mortgaging,alienating, disposing
off or selling children’s property.

(2) A surviving parent, guardian orclosest relative who fails to comply with the provisions
of this section, commits an offence andis liable on conviction to a fine not exceeding fifteen

thousand Emalangenior to imprisonment for a term not exceedingfive years or both,

(3) Reimburse the victim to the value of the property that was disposed off through a sale or

otherwise.

Duties ofthe office ofthe Master ofthe High Court.

44, Withoutlimiting any other functions of the office of the Master of the High Court, for the
properand efficient administration of this Act, the office of the Master of the High Court shall-

(a) in administering a child’s share of parental property, ensure that the best interests of

the child are met;

(b) where the assets of the estate are being alienated, disposed off or sold, ensure that

permission has been granted andthe children are not left destitute or homeless;

(c) have powerto administer and confiscate property belongingto children and to delegate
such powersto any person orinstitution;
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(d) where the office ofthe Masterofthe High Court discovers that the property belonging
to children has been negligently used by the successful heir or any other person,
request the concerned person to pay that property failing which the Office of the
Masterofthe High Court shall make an application to court for such a person to pay

that property or for a writ of execution to be issued by the court;

(e) where parents married in community ofproperty have deserted, neglected or abandoned

children, hear evidence to verify the contribution of the surviving spouse towards
maintenanceofsuch children;

(f) where the surviving spouseis found not to have made any contribution under

paragraph(e)-

(i) give to such spouse a child’s share only;

(ti) exercise discretion to award any amountofmoney depending onthe circumstances
of the case; or

(iii) divide the half share of the abandoning spouse betweenhis children.

(g) have powerto invest the money broughtto the office with any financial institution.

Duties ofa chiefin the administration ofthe property ofchildren.

45. A chief before whom anheiris presented shall - \

(a) make sure that the names ofminorchildren ofthe deceased appear in all the documents;

and

(b) liaise with the office of the Master of the High Court.

Duty ofemployerin relation to property belonging to children.

46. (1) It shall be the duty of any employer, after the death of his employee who has minor
children,to sendall the employeesbenefits to the office ofthe Master ofthe High Court whowill
administer and invest such property where necessary.

(2) An employer whofails to comply with the provisionsofthis section, commits an offence
andis liable on conviction to a fine not exceeding twenty thousand Emalangeni.

Duties offinancial institutions.

47. (1) Nofinancial institution shall open and operate any account in respect of an orphaned

child withoutthe prior consent of the Master of the High Court.

(2) Any financial institution which contravenes the provisions of this section commits an

offence andis liable on conviction to a fine not exceeding ten thousand Emalangeni.

PART VII
OFFENCES IN RELATION TO HEALTH AND

WELFARE OF CHILDREN

Ill-treatment, neglect, abandonmentor exposure ofchildren to abuse,

48. (1) Any person who,being a person havingthecare ofa child -



$32

(a) abuses, neglects, abandonsor exposesthe child in a mannerlikely to cause the child

physical, psychological or emotional injury or causes or permits the chiid to be so
abused, neglected, abandoned or exposed commits an offence andis liable on conviction
for the offence under to a community based sanction or to imprisonment for a term of
notless than five years;

(2) The Children’s Court -

(a) may, in addition to any punishmentspecified in subsection (1) (a), order the person

convicted of an offence underthat subsection to enter into a binding agreementwith
sureties to be of good behaviour for such period as the Court deemsfit; and

(b) may include in the binding agreement under paragraph (a) such conditions as the
Court deemsfit.

(3) Ifa person whois ordered to execute a binding agreementto be ofgood behaviour under
subsection (2) fails to comply with any of the conditions of such bond, he shall beliable to a
further term of imprisonmentnot exceeding five years.

(4) A parentor guardian or other personlegally obliged to maintain a child shall be deemedto
have neglectedthe child in a mannerlikely to cause the child physical, psychological or emotional

injury if, being able to so provide from his own resources, he fails to provide adequate food,
clothing, medical treatment, lodging, care, guidance andprotection to the child.

Children not to be usedfor begging.

49, Any person who causes or procures any child or, being a person having the care of a child,
allows that child to be on any street, premises or place for the purposesof-

(a) begging, receiving alms, whetherornotthere is any pretence ofsinging, playing,
performingor offering anythingforsale; or

(b) carrying outillegal hawking,lotteries, gambling or otherillegal activities detrimental
to the health, welfare and educational advancementofthe child,

commits an offence andis liable on conviction to a fine not exceedingten thousand Emalangenior
to imprisonment for a term not exceeding two years or both.

Leaving a child without supervision and care.

50. Any person who, being a parent or guardian ora person for the time being having the care of

a child, leaves that child -

(a) without making provision for the supervision andcare of the child;

(b) for a period which is unreasonable having regard to all the circumstances; or

(c) under conditions which are unreasonable having regardto all the circumstances,
commits an offence andis liable on conviction to a community based sanction or toa
fine not exceeding five thousand Emalangenior to imprisonmentfor a term not
exceeding two years or both.
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PART VII
CONDITIONS FOR. TAKING A CHILD INTO CARE

Conditionsfor taking a child into care.

51. (1) Ifa person takes a child into his care or guardianship -

(a) that person; and

(b) the person in whosecare the child was at the time of such taking,

shall, not later than one weekthereafter, notify the chief ofthe area where the childis or a social
worker of such taking.

(2) On receiving any notification under subsection (1), the social worker shall make such
inquiry as he thinksfit as to -

(a) the circumstances and the reasons for the taking; and

(b) the suitability for that purpose of the person who has taken the child into his care or
guardianship.

(3) If, after the inquiry referred to under subsection (2), the social worker deems it expedient
to do so in the best interest of the child, he may either-

(a) order that the child be returned to the care of his parent or guardian or the person in
whosecare, the child was at the time of taking; or

(b) permit the taking ofthe child on such terms and conditionsas the social worker may
require.

(4) Ifthe taking ofa child by any person has been permitted under subsection (3) (b) subject
to any term or condition and default is made in complying with such term or condition,the social
worker may by warrant underhis hand orderthat the child -

(a) be taken outofthe care or guardianship of such person; or

(b) be placedin a place of safety or under the guardianship ofa relative or otherfit and
proper person on such terms and conditions as the social worker may require until
the child attains the age of eighteen years or for a shorter period.

(5) For the purposes of this section, a “person” includes informal, formal andtraditional
structures -

(a) not maintained by government; or

(b) not formally established for purposes ofcare.

(6) A chief whois notified under section 51(1) shall notify or cause to be notified a social

worker ofsuch taking.

(7) A social workershall, on receiving any notification underthis section, record the particulars

of such notification in a register in such form as maybeprescribed.
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(8) Any person whofails to comply with subsection (1) commits an offence andis liable on

conviction to a community based sanction or a fine not exceeding ten thousand Emalangeni orto
imprisonmentfor a term not exceedingfive years or both.

Application.

52. (1) The provisions of this Part shall not apply to the taking of a child -

(a) into the care or guardianship of any person -

(i) in accordance with an orderofcourt; or

(ii) by any social workeror police officer acting under this Act;

(b) whois in a place of safety or an orphanage,institution or centre -

(i) maintained by government; or

(ii) approved by the Minister;

(c) as a boarderat an educationalinstitution; and

(d) whois regularly attending an educationalinstitution into the care of a friend or
relative of the parent or guardian with the consent of the parentor guardian.

(2) Forthe purposesofthis Part, a “guardian” of a child means-

(a) aperson lawfully appointed by a will or any other legal documentof a similar nature
or by the orderof a court to be the guardian ofthe child;

(b) a person who has lawfully adopted the child; or

(c) arelative who has been formally elected and left with up-bringing oforphaned children

and any other children left by parents for various reasons.

Subsequent obligations.

53. (1) Ifthe taking ofa child has been notified to and permitted by a social worker undersection
51, the person whohas taken the child shall, if at any subsequent time -

(a) he intends to return the child to the care, custody or control ofthe parent or guardian
of the child or any other person from whom the child was taken; or

(b) without his knowledgeor consent, the child has left his care, custody or control,

report in personto the social worker and shall, whenever practicable, bring or cause to be brought
before the social worker the child and the parent or guardian ofthe child or any other person from

whomthe child was taken.

(2) On receiving a report under subsection (1), the social worker shall make a note of the
report and shallif -

(a) the child and the parent or guardian of the child or any other person from whom the
child was taken are presentat the time such report is received, return the child to the
parent or guardian or such person, as the case may be; or
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(b) the parentor guardian ofthe child or any other person from whom the child was taken
is not present at the time such report is received -

(i) take the child into temporary care until the child can be returned to the parent or
guardian or such person; and

(ii) immediately send written information to the last known place ofresidence ofthe
parent or guardian or such person.

Presentation ofchild before social worker.

54. (1) Ifa social worker or any other designated person suchas chiefs has reason to believe that
there is, within the area ofhis jurisdiction, a child in respect of whose taking no notification has
been made pursuantto section 51, he may, by written notice or summonsunder his hand addressed
to the person whohas or is believed to have the care or guardianship ofthe child, require that
person to appear andto present the child before him atthe time and place specified in the written
notice or summonsfor the purposes of an inquiry under subsection (4).

(2) If-a person to whom a written notice or summonshas been served under subsection (1)
fails to present a child at the time and place specified in the written notice, the social worker or
any other designated person charged with similar responsibility may apply to a magistrate for a
search warrant to search for the child and to produce the child before the social worker.

(3) Any child named or described in such warrant may be temporarily -

(a) placed in a place ofsafety; or

(b) placed in the care of a relative or other fit and proper person on such terms and

conditions as the social worker may require, until the social worker has completed his
inquiry underthis Part.

(4) A social worker shall make such inquiry as he thinksfit as to -

(a) the circumstances andthe reasonsforthe taking ofthe child referred to in subsection

(1); and

(b) the suitability of the person whohastakenthechild into his care or guardianship.

(5) If, after the inquiry mentioned under subsection (4), the social worker deemsit expedient
in the best interests of the child, he may -

(a) order that the child be returned to the care of the parent or guardian or the person in

whosecare the child wasat the time of such taking; or

(b) permit the taking ofthe child on such terms and conditionsas the social worker may
specify. “

(6) Ifthe taking of a child by any person has been permitted under subsection(5) (b) subject
to any term or condition and default is made in complying with such term or condition,the social
worker may by warrant underhis hand order that the child -

(a) be taken out of the care or guardianship of such person; and
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(b) be placed in a place ofsafety or in the care ofa relative orotherfit and proper person

on such terms and conditions as the sociai worker may specify until the child attains
the age of eighteen years or for any shorter period.

PART IX
FOSTERAGE AND ADOPTION

Adoption

55. A child is adopted if the child has been placed in the permanentcareofa person in terms of
a court orderthat has the effects contemplated in Section

Child who may be adopted

56. (1) Any child may be adopted if —

(a) the adoptionis in the best interest of the child

(b) the child is adoptable; and

(c) the provisions of this Part are complied with

(2) An adoption social worker shall conduct an assessment to determine whethera child is
adoptable.

(3) Achild is adoptable if -

(a) the child is an orphan and has no guardian or caregiver whois willing to adopt the
child;

(b) the whereaboutsofthe child’s parent or guardian cannotbe Established;

(c) The child has been abandoned;

(d) The child’s parent or guardian has abusedor deliberately neglected the child, or has
allowed the child to be abused ordeliberately neglected;or

(e) The child is need of a permanentalternative placement.

Person who canfoster or adopt.

57. (1) Achild may be adopted by

(a) a widower, widow, divorced or unmarried person

(b) a married person who’s spouseis the parentof the child

(c) the biological father of a child born out ofwedlock

(d) the foster parent of the child; or

(e) jointly by a husband and wife

(2) A prospective adoptive parent shall be-
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a) Fit and proper to be entrusted with parental responsibilities and rights in respect of
the child

b) Willing and able to undertake, exercise and maintain those responsibilities and rights

c) Twenty five years older than the child to be adopted; and

d) Properly assessed by an adoption social worker for compliance with paragraphs(a)

and (b) and by his country’s competent authority in the case of foreign nationals

Establishmentoffoster careplacement and adoption committee.

58. (1) The Minister shall establish, under the DepartmentofSocial Welfare, regional committees
for foster care placement and adoption.

(2) The foster care placement and adoption committee shall consists of -

(a) the Regional Administrator or his representative who shall be the Chairperson;

(b) social worker from that Region whoshall be the secretary;

(c) the Attorney General or his representative;

(d) arepresentative ofNon-governmental Organisations;

(e) two other people from the community with interest in the welfare of children selected

by the Director of Social Welfare; and

(f) arepresentative of the Child Protection and Domestic Violence Unit ofthe police.

(3) The foster care placement and adoption committee shall screen applications ofpotential
foster and adoptive parents and monitor the situation of children under foster care or adoption.

(4) Membersofthe foster care placement and adoption committee shall meet as and when
there are applications of potential foster and adoptive parents to screen.

(5) An application to foster or adopt a child shall be made to the Director of Social Welfare or
the designated social worker at district level who shall forward it to the relevant Foster Care

Placement and Adoption Committee.

Establishment ofa Register on ProspectiveAdoptive Parents andAdoptable Children.

59. (1) The Director of Social Welfare shall keep and maintain a register to be called the Register

on Prospective Adoptive Parents and Adoptable children for the purpose of keeping a record

of -

(a) adoptable children;

(b) proper prospective adoptive parents.

(2)The nameand other identifying information of a child may be entered into the registerif
the child is adoptable as contemplated in Section 56.

(3) The nameor otheridentifying information ofa child shall be removed from the registerif
the child has been adopted.
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(4) A person may be registered in the prescribed manneras a prospective adoptive parent if
Section 57 has been complied with.

(5) Registration of a person as a prospective adoptive parent

(a) is valid for a period of three years

(b) may be renewedas prescribed

(c) ceases |

(i) on written notice of withdrawal being given to the Director of Social Welfare

(ii) on the death of the registered person

(iti) on cancellation by the Director of Social Welfare if the registered person is no
longer

(aa) afit and preper person to be entrusted with full parental responsibilities and
rights in respect ofa child; and

(bb) willing and able to undertake, exercise and maintain those responsibilities
and rights

(iv) ifthe registered person is convicted of an offence involving violence

(6) Only the Director of Social Welfare and officials in the Department designated by the
Directorshall have accessto the register described in this Section.

Parentalrights andresponsibilities offosterparent.

60. A foster parent in whose care a child is placed shall have the samerights and responsibilities
in respectofthe child’s care and guardianshipas the parent ofthe child while the child remains in

his care.

Duties ofthe Department ofSocial Welfare underthis Part.

61. (L) The Department of Social Welfare shall facilitate assessment ofthe potential foster and
adoptive parents and the conditions surrounding the child to be fostered or adopted and shall
prepare a report to that effect.

(2) In the case of adoption, after the assessment referred to under subsection (1), the
Department of Social Welfare through the designated social worker shall present a report in
respect of the child to the High Court.

Applicationfor adoption.

62. (1) An application for an adoption order may be madejointly by a husband and wife.

(2) Wherean application for an adoption orderis madejointly by a husband anda wife,there
shall be a written proof to that effect.

(3) An adoption order may be granted to an individual person provided he meets the conditions
set undersection 57.
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(4) Where application for an adoption order is made in respect ofachild who has attained the

age often years andis open for adoption, the consentofthe child shall be sought andifthe child
is below ten years, his opinion shall be taken into consideration.

(5) An adoption order can be terminated by the High Court if the adoption is proved not to
be in the best interests of the child.

(6) No paymentshall be given to the person who gives awayhis child for adoption.

Consent ofparents orguardians.

63. (1) An adoption order shall only be made with the consent of the parent or guardian of the
child.

(2) The High Court may dispense with the consent of any parent or guardian of the child if

satisfied that the parent or guardian has neglected orpersistently ill-treated the child, or the
person cannot be found oris incapable of giving consent or that the consent is unreasonably
withheld.

(3) Any consent underthis section may be given without the knowledge ofthe identity ofthe
applicant for the order and where the consent is subsequently withdrawn only because the
identity ofthe applicant was not known, the consentshall be considered to have been unreasonably

withheld.

(4) Any parent or guardian of a child who has given consent for the adoption order shall not
be entitled to remove the child from the care and guardianship of the applicant except with the

permission of the High Court and in recognition ofthe best interests ofthe child.

(5) The High Court may require the consent of any person for an adoption order ifit

considers that the person has any rights or obligations in respect of a child such as under an
agreement, a court order or under Swazi law and custom,

(6) Where an application for adoption is made in respect of a child who is born out of
wedlock, the natural father ofthe child, ifknown andavailable, shall be consulted.

(7) Where an application for adoption is made in respect ofa child who was abandoned and

his parents or guardian could notbe traced, the parents or guardian shall have no powerto claim

back the child from.the adoptive parents.

Knowledge ofadoption by child.

64. (1) An adoptive parentshall, underthe guidanceofa social worker, inform the adopted child
ofthe fact that the child is adopted and the child’s parentage butthis disclosure shall only be made

if it in the best interests of the child and ifthe child is ofan understanding age.

(2) No person other than the adoptive parentshall disclose an adoption to the adopted child.

(3) Subject to subsection (1), the adopted child shall, where possible,have-access to photos,
letters or any form ofartifacts that might help the child understand his roots better.

(4) Ifthe adopted child has any siblings,the child should be informed ofanysiblings and be
helped to maintain a link with the siblings, either through visits, letters or other communication

channels.

oO
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(3) Any person who fails to comply with the provisions of this section, commits an offence

andis liable on conviction to a fine not exceeding hundred thousand Emalangeniorto imprisonment
for a term not exceeding two years or both.

Inter-country adoption.

65. (1) A person whois not a citizen of Swaziland may adopt a Swazi child,if he -

(a) has stayed in Swaziland for at Jeast one year;

(b) has fostered a child for at least one year under the supervision of a social worker;

(c) does not have a criminal record;

(d) has a report concerning his suitability to adopt a child from his country’s social
welfare office or other competentnational authority; and

(e) has satisfied the High Court that his country: oforigin will respect and recognize the
adoption order and will grant resident status to the child.

(2) For the purposesofan application underthis section, the social worker referred to under
subsection (1) (b), shall be required to submit a report to assist the High Court in considering the
application, and the High Court may, in addition, require some other person to makea report in

respect of the application,

(3) The restrictions and conditions under sections 67 and 68 shall apply in respect of an
application underthis section.

(4) The High Court shall make an interim adoption order for a period not less than two years
on condition that supervision of the child be done by social workers of the country where the
adoptive parents reside and postpone the determination of the application.

(5) Where a foreign child has been adopted by a Swazi whois residing in Swaziland, that
person shall report the matter to the Departmentof Social Welfare which shall provide the High
Court with such information relevant to the adoption.

(6) Wherea foreign child has been adopted by a Swazi whois residing in Swaziland,that child

shall be afforded all citizenship rights in Swaziland.

(7) Where a person whois nota citizen ofSwaziland has adopted a Swazi child while residing
in Swaziland, such a person shall on departure report to the Ministry of Foreign Affairs which
shall arrange that the supervision of the child be done by the social workers ofthe country to
which the adoptive parents are departing.

(8) For the purposes of subsection (5), the High Court shall order the Departmentof Social

Welfare to report regularly on the welfare status of the concerned child.

Procedure in adoptionproceedings.

66. (1) When the High Court hears adoption applications, the High Court shall -

(a) proceed in carmera unless open proceedingswill be in the best interests of the child;

(b) admit documentary evidencerelating to the consent requiredforthe order;
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(c) require a social worker to represent the interests of the child in the proceedings
relating to an adoption order or an interim order;

(d) require a social worker to prepare a social enquiry report to assist the court to

determine whetherthe adoption orderis in the best interests of the child or not; and

(e) request for any other information that the High Court may need.

Conditionsfor adoption order.

67. (1) When considering an application for the adoption of a child the court shall take into
accountall relevant factors, including -

(a) the religious and cultural background of-

(i) the child;

(ii) the child’s parent; and

(ii) the prospective adoptive parent;

(b) a report contemplated in section 66 (1) (d);

(c) Areport contemplatedin section 65 (1) (d)

(2) Before the High Court makes an adoption order, the High Court shall be satisfied that -

(a) the consent required under this Part for an adoption order has been obtained and that
the parentor guardian of the child understands that the effect of the adoption order
will mean permanentdeprivation. of parentalrights;

(b) the adoption is in the best interests of the child and that the wishesofthe child have

been consideredifthe child is capable of forming an opinion;

(c) ifthe child is underten years ofage, the child’s opinion has been sought and considered;

(d) ifthe child is a at least ten years of age, the child’s consent to the adoption has been

obtained unlessit is impossible for the child to grant such consent; and

(e) the arrangementfor the adoption ofthe child are in accordance with the prescribed

requirements

(£) the social welfare competent authority of the country concernedhas agreedto the

adoption ofthe child

(g) the applicant has not received or agreed to receive any paymentand that no person
has made or agreed to make any paymentor given or agreed to give any reward to the
applicant for the adoption except where the High Court has ordered otherwise.

(3) The High Court may impose conditions when granting an adoption order and may require

the applicantto enter a binding agreement and makesuch provisionsin respectofthe child as the

High Court considers necessary.
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(4) The adoption order shall include the following particulars ifknown -

(a) date, place and country of birth of the child;

(b) name, gender and surnameofthe child before and after the adoption;

(c) name, surname, age, address, citizenship and occupationofthe adoptive parent(s);
and

(d) date of the adoption order,

unless the High Court directs otherwise.

Restriction on making adoption orders.

68. An adoption order shal! not be made unless the applicantor, in the case ofajoint application,
one of the applicants -

(a) is twenty-five years of older than the child; or

(b) is a relative of the child and is twenty-one years of age.

Effect ofadoption on parentalrights.

69. (1) Where an adoption order is made-

(a) the rights, duties, obligations and liabilities including those under customary law of

the parents ofthe child or of any other person connected with the child ofany nature
whatsoevershall cease; and

(b) the adoptive parent of the child shall assumetheparentalrights, duties, obligations
and liabilities of the child with respect to care, guardianship and education as if the
child were born to the adoptive parent.

(2) Where an adoption order is made jointly to a husband and wife, they shall assume the
parental responsibilities jointly and the child shallrelate to them as parents as if born naturally to
them as husband and wife.

(3) Where an adoption order is madeto an individual person, he shall assumethe parental
responsibilities and the child shall relate to him as a parent as if born naturally to him.

(4) The adopted child shall be a memberofthe clan, lineage or other group, and as such will
give the child all rights to the family rituals in accordance with Swazi law and custom.

Devolution ofproperty on adoption.

70. (1) Where an adoptive parentdies intestate, his property shall devolvein all respects as if the

adopted child is the natural child of the adoptive parent.

(2) An adopted child shall not inherit from the natural parents onintestacy.

(3) If it appears to the High Court on a claim made that the dispositionof the property
devolving on an intestacy has been exercised unfairly against the adopted child, the High Court

mayorder such provisions as the High Court deemsequitable to be made to the adopted child out
of the property devolving on intestacy in accordance with the law.
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Testamentary disposition.

71. (1) In a testamentary disposition of property, whetheror not in writing madeafter the date
ofan adoption order-

(a) any reference whether expressed or implied to the child ofthe adoptive parentshall
unless the contrary intention appears, be construed as a reference to the adopted

child;

(b) where a disposition made by the adoptive parent prior to adoption order makes no
provision for the adopted child, the adopted child may apply to the High Court to
vary the disposition to provide for the adopted child from the estate of the adoptive
parent;

(c) any reference to a child of the adopted child’s natural parents in a will shall not be
construed as including a reference to the adopted child unless the contrary intention
appears;

(d) any reference to a person related to the adoptive parent shall unless the contrary

intention appears be construed as a reference to a personas if he were the relative of
the adopted child.

Register ofadopted children.

72. (1) The Director of Social Welfare shall maintain a register ofadopted children, whether

adopted inside or outside Swaziland, in which shall be recorded particulars ofthe adoption orders
or interim orders as the High Court may direct to be made underthis Part.

(2) Every adoption order or interim order made by the High Court shall be served on the

Director of Social Welfare by the Registrar of the High Court within seven days of the making of

the order.

Access to information in the adoption register

73. (1) The information in the adoption register may not be disclosed to any person except —

a) To an adopted child after the child has attained the age of 18

b) For any official purposes subject to conditions determined by the Director of Social
Welfare

c) By an order of court if the court finds that such disclosureis in the best interests of
the adopted child.

Issue ofadoption compliancecertificate

74. When the High Court has approved the adoption ofa child in terms of Section 67 the Director
of Social Welfare may issue an adoption compliancecertificate.

PART X
SALE, HARBOURING AND ABDUCTION OF CHILDREN

Unlawful transfer ofpossession, custody or control ofchild.

75, (1) Any person whotakespart in any transaction the object or one of the objects of which
is to transfer or confer, wholly or partly, temporarily or permanently, the possession, custody or
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control ofa child for any valuable consideration, commits an offence andis liable convictionto
imprisonmentfor a term of not less than twenty years.

(2) Any person who without lawful authority or excuse harbours or has in his possession,
custody or control a child with respect to whom the temporary or permanent possession,
custody or contro] has been transferred or conferred for valuable consideration by any person
within or outside Swaziland, commits an offence andis liable conviction to imprisonmentfor a
term of not less than twenty years.

(3) For the purposes of subsection (2), if any person harbours or hasin his possession,
custody or control a child without lawful authority or excuse, the child shall, until the contrary is
proved, be presumed to be child with respect to whom the temporary or permanentpossession,
custody or control has been transferred or conferred for valuable consideration.

Security required by a social worker.

76. (1) Ifa social worker has reasonable cause to believe that a child -

(a) has been brought into Swazilandeither-

(i) after having been transferred for-valuable consideration; or

(ii) by fraud, misrepresentation or any false pretence;

(b) has been transferredto the custody or control ofany personfor valuable consideration

either within or outside Swaziland; or

(c) is being detained against his will by some person other than his parent or guardian,

the social worker shall immediately cause the arrest of the person(s) suspected and assist the
police in investigating the matter.

(2) The social worker shall place such a child into a place of safety.

Taking a child without appropriate consent.

77, (1) Any person, parent or guardian who-

(a) does not have the lawful custody of a child; and

(b) takes a child, without appropriate consent, whether within or outside Swaziland,

commits an offence andis liable on conviction to imprisonment for aterm ofnotless than five
years.

. (2) Aperson has lawful custody ofa child underthis section if he has been conferred custody
ofthe child by virtue of any written law or by an order ofthe Children’s Court or any other Court.

(3) Itshal! be a defence underthis section ifa person takes or sends a child away withoutthe
consent of the person having lawful custody of the child ifon reasonable cause-

(a) the person -
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(i) doesit in the beliefthat the other person consented, or would have consented,if
he was aware ofall the relevant circumstances; or

(ii) has taken all reasonable steps to communicate with the other person but has been
unable to communicate with him;

(b) the person has reasonable groundsto believe that the child has been abused, neglected,

abandonedor exposed in a mannerlikely to cause a child physical, psychological or
emotional injury; or

(c) the other person has unreasonably refused to consent although he was awareofall the
relevant circumstances.

Recovery order.

78. (1) If it appears to the Children’s Court that there is reason to believe that a child had been
taken or sent away without the consent of the person who has lawful custody of the child as
described in section 74, the Children’s Court may make a recovery order.

(2) Arecovery order may be madeby the Children’s Court on application being madeby or
on behalf of any person whohas the lawful custody of the child.

(3) For the purposesof this section, a “recovery order” may -

(a) direct any person whois in a position to do so to produce the child on request to any
authorised person;

(b) authorise the removal of the child by any authorised person;

(c) require any person who has information as to the child’s whereabouts to disclose that

information to the authorised person;

(d) authorise any police officer to enter into any premises specified in the order and

search for the child.

(4) Any person whointentionally obstructs an authorised person from exercising the powers
under subsection (3) commits an offence andis liable conviction to imprisonmentfor a term not
exceeding fifteen years.

PART XI
CHILDREN IN CONFLICT WITH THE LAW, AGE OF CRIMINAL

RESPONSIBILITY AND AGE DETERMINATION

Ageofcriminalresponsibility andprosecution requirements.

79. (1) No child belowthe ageoften years shall be prosecuted for a criminal offence.

(2) No prosecution for a criminal offence may beinstituted against a child between the ages
of ten and fourteen until the inquiry magistrate is satisfied that the child possesses the capacity
to appreciate the difference between right and wrongandhas theability to act in accordance with
that appreciation.

(3) An inquiry to establish whether a child appreciates the difference between right and
wrong and is able to act in accordance with that appreciation shall be conducted by an inquiry
magistrate.

QO
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(4) It shall be presumed that a child between the ages of ten and fourteen lacks the capacity
to appreciate the difference between right and wrong, and cannot act in accordance with full
appreciation, unless the Crown proves beyonda reasonable doubt that such child, as a matter of
fact has that appreciation and is able to act in accordance with that appreciation.

(5) Evidence ofthe intellectual, emotional, psychological and social development ofa child
is relevant to any enquiry into whether such child possesses the capacity to appreciate the
difference between right and wrong and has the ability to act in accordancewith that appreciation.

(6) The evidence referred to under subsection (5) shall be supported by a report from a
person with expertise in child development or child psychology, who shall testify before an

inquiry magistrate in person as to the content and findingsof the report.

(7) The evidence referred to in subsection (5) may be challenged by any person presentat the
inquiry and any evidence in rebuttal may be adduced.

Purposesofassessment ofage.

80. (1) The purposes of assessment of age are to -

(a) establish the probableage ofthe child;

(b) establish the prospects of the child being able to be diverted by a social worker;

(c) establish the prospects for diversion by a prosecutor or inquiry magistrate;

(d) provide information to support recommendationsto the prosecutor and the inquiry
magistrate regarding release ofthe child into the care of a parent or guardian or
placementin a place of safety;

(e) in the case of children below the minimum age of prosecution,to establish what

measures, if any, need to be taken.

(2) Assessmentis effected by a social worker and may take place at a magistrate’s court, the

offices ofthe Departmentof Social Welfare, a private house,a police station or any other suitable

place identified by the social worker concerned.

(3) No personother than the following is entitled to attend assessmentofa child as referred

to underthis section -

(a) the child in respect of whom the assessmentis conducted;

(b) the child’s parent or guardian;

(c) the prosecutor in whosedistrict the assessment is being conducted;

(d) alegal representative;

(e) the police officer responsible for arresting the child;

(f) amedical officer; and

(g) any person whosepresence is necessary or desirable for the completion of the
assessment process.
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Duties ofpolice officer in relation to age assessment.

81. (1) Subject to subsection (2), ifa police officer is uncertain about the exact age ofthe person
suspected of having committed an offence, but has reasonto believe that this age of that person

would render that person subject to protections under this Act, he shall take such person to a
social workerfor assessment into the age within the periods prescribed underor, ifa social worker
is not readily available, to a medica!officer.

(2) Wherea police officer has reasonable groundsto believe that a child is below the minimum
‘age of prosecution as described under section 79, he shall not arrest. the child.

Ageassessmentby social worker.

82. (1) The social worker referred to under section 81 shall receive, obtain or request any
evidence relevant to assessmentinto the age of a child or person.

(2) Upon receipt of information referred to under subsection (1), the social worker shall
make an assessment in respect of the age of the person brought before him and shall for this
purpose, considerthe evidence received in the following order of cogency ~

(a) a valid birth certificate, identity documentor passport;

(b) any other form ofregistration of birth, identity or age acknowledged by the office of

the office ofthe Registrar General;

(c) statements from a parent, guardian, or person likely to have knowledgeofthe age of

the child or a statement made by the child or person who alleges that he is a child;

(d) an estimation of age made by a medicalpractitioner;

(e) aprevious determination of age by a magistrate underthis Act;

(f) secondary documentary evidence, such as a hospital birth record, baptismalcertificate,
school registration forms, school reports, and other evidence of a similar natureif

relevant to establishing a probable age.

(3) The social workershall make an assessment as to the probable age of the child or person
concerned.

(4) Wherethe social worker, after making the assessment, concludesthat a child or person
referred to him by a police officer in terms of section 81 is over the age of eighteen years oris
below the minimumageofprosecution as referred to undersection 79, such child or person is not

subject to the provisions of this Section.

(5) The conclusionsof the social worker under subsection (4) shall not remain valid after

evidenceto the contrary before an inquiry magistrate.

(6) Where the social worker concludes that a child is, by virtue of his age, subject to the
provisionsofthis Act, he shall proceed with the assessmentofthe child, and the age assessment
can form the basis of -

(a) the decisions of the social worker referred to under section 89; and

(b) the recommendationsofthe social worker referred to under section 90.
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(7) Where the social worker is uncertain as to the probable age of the child or person, or
where the age ofa child or personis in dispute, the social worker shall cause the child or person
to be taken to a medicalofficer for assessment of age unless the child or person has already been
taken to the medical officer by the police undersection 81, in which case the provisions of section
83 apply.

Age estimation by medicalofficer.

83. (1) Anypolice officer or social worker mayrefer a child or person to a medicalofficer for an
estimation ofthe age ofthe child or person.

(2) Where a medical officer concludesthat a child or person referred to him for estimation of
ageis -

(a) over the age of eighteen years, that person is deemed to be an adult andis not subject
to the provisions of this Act, or

(b) below the minimum ageofprosecution as referred to undersection 79,that child shall
be referred back to the social worker for further attention in termsof section 89; or

(c) over the minimum ageofprosecution as referred to under section 79 and under the age
of eighteen years, that child shall be referred back to the social worker concerned,
together with the record of the estimation of age for further procedures underthis
Act.

(3) Where a medical officer concludesthat he is unable to make accurate assessmentofthe
person’s age andit is not clear as to whether that person is subject to the provisionsofthis Act,
he shall refer such person back to the social worker concernedfor the purposes ofdetermination
of age by an inquiry magistrate.

Age determination to be effected atpreliminary inquiry.

84. (1) The social worker to whom a child has been referred by a medical officer undersection 83
(3), shall cause that child or person to appear before an inquiry magistrate for purposesof the
determination ofthe age ofthat child or person and shall place such inquiry magistrate in possession
ofa completed age assessment together with relevant documentation referred to undersection 86

(1)

(2) The inquiry magistrate shall, on the available evidence and with due regard to the provisions
of section 82 (2), make a determination as to the age of a child or person whichshall be entered

into the record as the ageofthe child or person, and shall be considered to be the correct age until
such time as any contrary evidence is placed before the court in which the inquiry magistrate
presides or any other court.

(3) For the purposes of the determination referred to under subsection (2), the inquiry
magistrate may require any documentation, evidence orstatements relevantto age determination
from any person, bodyorinstitution to be placed before him.

(4) Ifan inquiry magistrate determines that a personis over the age ofeighteen years, he shal]
close the preliminary inquiry and direct that the matter be transferred to a court other than the
Children’s Court for criminal proceedings.
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(5) Where an inquiry magistrate makes a determination under subsection (2), he shall cause a

record ofthe determination to be forwarded to the office ofthe Registrar Generalfor the purposes
ofissuing relevantidentification documents,

(6) Where necessary, an inquiry magistrate may cause a subpoenato be served on any person

to produce the documentation, evidence or statements referred to under subsection (3).

Age assessment and determination by officerpresiding in criminalcourt.

85. (1) Where a person appearing in a criminal court other than a preliminary inquiry or the
Children’s Court alleges that he is below the age of eighteen yearsat any stage in a criminaltrial
before sentence, or where it appears to such court that, that person may be below the age of
eighteen years, the officer presiding in that court may conduct the inquiry as to the age of that
person in accordancewith the provisions of section 84 (2) and (3).

(2) If the age of the person referred to under subsection (1) is found to be below eighteen
years and thetrial has not yet commenced, the presiding officer concerned shall transfer the
matter to an inquiry magistrate for further proceedings underthis Act.

(3) If the age of the person referred to under subsection (1) is found to be below the age of

eighteen years andthetrial has commenced, the proceedings shall continue to be conducted before
the presiding officer concerned, but the remainder ofthe proceedings shall be conducted underthe
provisions of this Act.

(4) The presiding officer concluding a trial under subsection (3) may, after conviction, deal

with the matter in a manner similar to which the Children’s Court would do.

Parent orguardian to attend assessment.

86. (1) Any parent or guardian who has been issued with a written notice or a summonsto
appear at an assessmentof a child, shall attend such an assessmentunless exempted from the

obligation to do so under subsection (3).

(2) Ifa personreferred to under subsection (1) has not been notified toattend the assessment,

the social worker concerned may at any time before such assessmentdirect a police officer to
issue a written notice to such person to appear at an assessment.

(3) A person who has beennotified under subsection (1) or (2) may apply to the social

worker concerned for exemption from the obligation to attend the assessmentin question, and if
such social worker exempts such person, he shall do so in writing.

(4) A person who has been notified under subsection (1) or (2) and who has not been

exempted from the obligation to attend the assessment under subsection (3) and whofails to
attend the assessment in question, commits an offenceandis liable on conviction to a community
based sanction.

Duties ofa social worker in relation to social assessment.

87. (1) A social worker shall assess all children -

(a) who have been arrested and who remain in detention in police custody within 48

hours of such arrest subject to the provisions of section 97 (a);

(b) who havebeenarrested and released from detention in police custody under section

104, within 48 hours of arrest;

6
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(c) in respect ofwhom an alternative method of securing attendance at assessment has

been effected under section 94, within seventy-two hours of such an alternative
having been employed.

(2) The social worker shall make every effort to locate a parent or a guardian for the purposes

of concluding the assessment processofthe child unless, all reasonable efforts to locate such
personor persons havefailed, then the social worker may conclude the assessmentin the absence

of such person or persons.

(3) The social worker shall explain to the child in language that the child understands-

(a) the purposes of the assessment; and

(b) that the child has the rightto -

(it) contradict or challenge any information against the child;

ii) remain silent;

(iii) have the parent or guardian contacted;

(iv) have a person referred to under paragraph(iii) or a legal representative present
during the noting by police officer or a magistrate of a confession, admission,
pointing out or during an identification parade;

(v) choose and to be represented by a legal practitioner at the child’s own cost; and

(vi) be provided with legal representation by the State or court.

(4) The social worker shall interview the child, the child’s parents or guardian in order to
effect the necessary assessment.

(5) The social worker may contact or consult with any other person whohas any information
relevant to the assessmentofthe child.

(6) The social workershall obtain evidence relevantto the age assessmentreferred to under

section 82.

(7) Unless the child is the child below the minimum ageof prosecutionas referred to under
section 79, the social worker shall make a report with the following recommendations-

(a) the prospects of diversion;

(b) the possible release of the child into the care of a parent or guardian;or

(d) the placement, where applicable, ofa child in a place ofsafety.

(8) Transfer or conversion of a matter to the Children’s Court shall be considered by the
social worker.

(9) Ifthe social worker recommends that the matter be transferred to theChildren’s Court the
report shall reflect his recommendation and reasonsas well as recommendationsas to the temporary
placementofthe child pending the opening of the Children’s Court inquiry.
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(10) The report mentioned in subsection (7) shall be submitted to the prosecutorfor the

openingofthe preliminary inquiry.

Powers ofsocial workerto obtain relevant evidence orsecure attendance ofrelevantpersons.

88. A social worker may, by issuing a notice, require the arresting officer or any other police
officerto -

(a) bring a child forthwith from police custody for assessment;

(b) obtain documentation relevant to proof of a child’s age from a specified place ora
specified person;

(c) notify a specific parent or guardian to appear at an assessment.

Powersofsocial worker in relation to children below the minimum age ofprosecution.

89. (1) After assessment under section 80 (1) (a) and (d) of a child below the minimum age of
prosecution, the social worker concerned may-

(a) refer the child or the family of the child for counselling or therapeutic intervention;

(b) arrangethe provision of support services to the child or family ofthe child;

(c) arrange a conference, which shall be attended by the child, parents or an appropriate
adult, and which may be attended by any other personlikely to be able to provide
information material for the purposes of the conference; or

(d) decideto take noaction.

(2) The purpose of the conference convened bythe social worker under subsection (1) (c) is
to assist such social workerto -

(a) establish fully the circumstances surrounding the allegations against the child;

(b) formulate a written plan appropriate to the child and relevantto the circumstances;or

(c) make an orderin termsofthis section.

(3) The written plan under subsection (2) (b) shall -

(a) specify the objectives to be achieved for the child concerned andthe period within

which those objectives should be achieved;

(b) contain details ofthe service and assistance to be provided for the child and for any
parentor guardian;

(c) specify the persons or organisations who will provide such services and assistance;

(d) state the responsibilities of the child and ofsuch child’s parent or guardian;

(e) state personal objectives for the child andofsuch child’s parent or guardian; and

(f} contain such other matters relating to the education, employment, recreation and

welfare of the child as are relevant.
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(4) The social worker shall record the outcomeof the assessment and the decision made or
given under subsection (1), as well as the reasons for such decision or order.

Powers ofsocial workerin respect ofchildren above the minimum ageofprosecution allegedto
have committed offences referred toin the Schedule.

90. (1) After an assessmentundersection 80 (1) of achild above the minimum ageofprosecution
as referred to under section 79, the social worker concerned may, where the child is alleged to have
committed an offence referred to in the Schedule-

(a) refer the child to the Children’s Court for appropriate action;

(b) take no further action; or

(c) ifthe child acknowledges responsibility for the alleged offence, refer the child toa
diversion option referred to undersection 128 (2) or (3), where there are no factors
mitigating against such decision.

(2) A decision taken by a social worker under subsection (1) may be effected in his sole
discretion.

(3) The social worker concerned shall record any decision taken under subsection (1), as well

as the reasons for such decision.

(4) If the social worker does not make a decision under subsection (1), he may recommend
that the matter be referred to the prosecutor for the opening of the preliminary inquiry in which
case the social worker shall make an age assessment and produce an assessmentreport.

Powers ofsocial worker in respect of children above the age ofprosecution alleged to have
committed offences notreferredto in the Schedule.

91. (1) After an assessment under section 80(1) (a), (c),(d) and (e) of a child above the age of

minimum prosecution as referred to undersection 79, the welfare officer concerned shall, where
the child is alleged to have committed an offence not referred to in the Schedule, make an age
assessment and an assessment report, which together with supporting information, shall be

submitted to the prosecutor for the opening ofthe preliminary inquiry.

(2) If it appears to the social worker that the child concerned does not intend to accept
responsibility for the alleged offence, that fact shall be indicated in the assessment report referred
to under subsection(1).

(3) After an assessmentreferred to undersubsection (1), the welfare officer may
recommend -

(a) the diversion of the child to a specified process, programmeor appropriate alternative
order mentioned under section 128;

(b) that no further action be taken in respect of the alleged offence;

(c) that the matter be transferred to the Children’s Court for appropriate action;

(d) that the matter not be diverted and be referred to the prosecutor ;

(e) that the child be released to a parent or guardian, or on his own recognisance;
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(f)} an appropriate. placement, including placementin the care of a fit and proper
person;or

(g) detention in a secure care facility or correctional facility with due regard to the
circumstances referred to under section 115.

PART XIE
POLICE POWERS AND DUTIES

Meaning andpurposeofarrest.

92. (1) An arrest, for purposes of this Act, may be madebya police officer with or without a

warrant unless the child to be arrested submits to custody.

(2) The effect of an arrest, for the purposesofthis Act, is that the child arrested is in lawful

custody until! lawfully discharged or released from such custody.

(3) The purpose ofarrest under this Act,is to bring the child before a preliminary inquiry or
for assessment undersection 91,

(4) An arrest shall be made with due regard to the dignity and well- being ofthe child.

(5) Subject to subsection (6), if it is clear that the child cannot be arrested withoutthe use of

minimumforce, the police officer arresting the child may use such force as may be reasonably
necessary and proportionalin the circumstances, to overcomeany resistance.

(6) Wherethe use ofminimumforceis placed in dispute in civil matters, the onus ofproving

that the minimum force was usedrests on the person so alleging.

(7) The police officer arresting or attempting to arrest a child under this section is not
justified in using deadly force thatis intendedoris likely to cause death or serious bodily harm to
such child, except ifhe on reasonable groundsbelieves-

(a) that the force is immediately necessary for the purposes of protecting him, any
person lawfully assisting him or any other person from eminent death or serious
bodily harm;

(b) that there is a substantial risk that the suspect will cause eminent death or serious

bodily harm if the arrest is delayed; or

(c) that the offence for which the arrest is soughtis in progress andis of a forcible and
serious nature and involvesthe use oflife-threatening violenceor a stronglikelihood
that it will cause serious bodily harm.

Powers ofarrest andarrest by police officer without warrant.

93. (I) A police officer may, subject to subsections (2) and (3), without warrant arrest any

child -

(a) who commits or attempts to commit any offence in his presence;

(b) whom he reasonablysuspects ofhaving committed an offence, including the offence

of escaping from lawful custody;

(c) who willfully obstructs him in the executionof his duty;



S54

(d) whois reasonably suspected ofhaving failed to observe any condition imposed in the
passing of sentence or in postponing or suspending the operation of any sentence
underthis Act.

(2) Any police officer may arrest any child referred to under subsection (1) whose age is
above the minimum ageofprosecution referred to under section 79 butbelowthe age ofeighteen
years for the purposesofbringing that child for assessment by a social worker as referred to under
section 87.

(3) In deciding whether to effect an arrest, a police officer is obliged to consider whether an
alternative method of securing the appearance of the child at assessment, as referred to under
section 94, can be used, or whether an informal caution referred to under section 101 (1) can be
used.

Alternatives to arrest,

94. (1) Alternatives to arrest shall include the following-

(a) requesting the child in language thatthe child understands to accompanythe police
officer to the place where assessmentcan beeffected;

(b) written notification to the child and, if available, the parents, guardian or family of
that child to appear for assessmentat a place and ona date andat a time specified in
the written notice;

(c) granting ofa recognisance by a police officerat the placeofarrest, to be noted in the
pocket book of the police officer concerned, informing the child to appearat the
assessmentat a specified date, time and place and, the policeofficer shall as soon as
is reasonably possible inform a social worker ofthe granting ofsuch recognisance;

(d) accompanying thechild to his home, where a written notice referred to under paragraph
(b) can be given to the child and parents, guardian or family;

(e) opening a docket for the purposes of consideration by the Director of Public
Prosecutions as to whether the matter should be set downfor the holding of a
preliminary inquiry or whetherthe child should be charged.

(4) Subject to the provisions of subsection (1), a child may be summonedto appear at
assessment at a place on a date and a time specified in the summons upon application by a

prosecutorto the clerk of the Children’s Court.

(5) Where an alternative to arrest as referred to under subsection (1) has been employed, a

child shall be required to appear for assessment within 72 hours ofsuch alternative being employed,
or in the case ofthe issuing of a summons, within 72 hours of the summonsbeing served on the
child.

Arrest byprivateperson without warrant.

95. (1) Any private person may without warrant arrest any child whom he reasonably believes
to be above the minimum age ofprosecution as referred to under section 79, and belowthe age of

eighteen years -

(a) who commits or attempts to commit in his presence or whom he reasonably suspects
ofhaving committed an offence;
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(b) whom he reasonably believes to have committed any offence andto be escaping from
and being freshly pursued by a person whom suchprivate personreasonably believes
to have authority to arrest that person for that offence;

(c) whom heis by any law authorised to arrest without warrant in respect ofany offence
specified in that law.

(2) Minimum force, where necessary, shall be used in effecting an arrest underthis section.

(3) The provisions of section 92 (5) and (6) relating to the use offorce and deadly force, with

the changes required by the context, apply to this section.

(4) Anyprivate person whohas effected an arrestas referred to in this section shall hand the

child overto the chief, police or social worker as soon as possible.

Issue ofwarrantofarrest.

96. (1) An inquiry magistrate or presiding officer in the Children’s Court mayissue a warrantfor
the arrest ofany child presumed to be belowthe age ofeighteen years and above the minimum age
of prosecution as referred to under section 79 upon the written application of the Director of
Public Prosecutions or a police officer which-

(a) sets out the offencealleged to have been committed;

(b) alleges that such offence was committed within the area ofjurisdiction of such a
magistrate or where such offence was not committed within sucharea ofjurisdiction,
whichalleges that the child in respect ofwhom the application is made, is known or
is on reasonable grounds suspected to be within such area ofjurisdiction; and

(c) states that from information taken upon oath, there is a reasonable suspicionthat the
child in respect ofwhom the warrantis applied has committed the alleged offence.

(2) A warrantofarrest issued underthis section shall direct that the person described in that

warrant be arrested bya police officer in respect ofthe offence set out in the warrantand that he
shall be brought before a social worker for assessmentas referred to under section 87.

(3) A warrant ofarrest may be issued on any day andshall remain in force until it is cancelled

by the person whoissuedit or, if such personis not available, by any person with like authority,
or untilit is executed.

(4) A warrant ofarrest may be suspended by an inquiry magistrate or presiding officer in a

Children’s Court, and the officer required to execute such warrant, may, instead of arresting a
child, employ oneofthe alternatives to arrest as referred to under section 94.

Duties ofpolice officer upon arrest with or without warrant,

97. (1) Where an arrest of a child above the minimum age ofprosecution has taken place, the
police officer shall -

(a) ifthe child is in detention in police custody, bring such child to a social workerin
whosearea the arrest of the child has taken place promptly for assessment, but not
later than 48 hoursafter arrest and, if by the expiry of this period a social worker
cannotpractically be traced, the police officer shall request the prosecutorto set the
matter downforthe holding of a preliminary inquiry as soon as possible;
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(b) inform the child in a language that the child understands ofthe allegation against him,
and

(c) inform the child in language thatthe child understandsofthe following rights-

(i) the right to remainsilent;

(ii) the right to have the child’s parent, guardian, chief or any appropriate adult
contacted;

(iii) the right to have a person referred to under subparagraph(ii) or a legal
Tepresentative present during the noting of a confession, admission, pointing
outor identification parade;

(iv) the right to choose and to be represented by a legal representative at his own
cost; and

(v) the right to be provided legal representation by the State or court.

(2) Wherean alternative to arrest as referred to under section 94 has been used, the police
officer shall explain the rights set out in paragraph (c) of subsection(1) to the child.

(3) Where an arrest has beeneffected, the arresting officer shall provide an inquiry magistrate
with a written report within 48 hours, giving reasons whyalternatives to arrest as referred to
undersection 94 could not be employed.

Duty ofpolice officer to inform social worker.

98. (1) Thepoliceofficer shall inform the social worker in whose areathe arrest of a person under

the age of eighteen years has taken place, of such arrest within 12 hours.

(2) If an alternative methodofsecuring the attendanceofthe child at assessmentas referred
to under section 94 has been used, the social worker concerned shall inform the police officerin
whosearea the assessmentwill take place as soon as possible and notlater than 72 hoursafter the

proceduresreferred to undersection 94 have beeneffected.

Duty ofpolice officer to notify parents, guardian orfamily member.

99. (1) Where achild has beenarrested, the police officer who has arrested the child, shall notify

the child’s parents, guardian or a family memberofthearrest, and give the relevant person or
persons a written notice requiring such person to attend an assessmentat a specified time and
place.

(2) If oneofthe persons referred to undersubsection (1) is not available, or cannot be traced,

the police officer shall request the child to identify another appropriate adult, and if such adult is

identified, the police officer shall request that person to attend the assessmentat a specified time

and place.

(3) Where an alternative method to arrest as referred to under section 94 has beeneffected,

the person employing such alternative shall, as soon as possible thereafter, notify the child’s
parent, guardian or a member ofthe family of the use of the procedure referred to under section
94, and give the relevant person notice requiring the person to-attendthe assessment at aspecific

time, place and date.
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(4) Ifone ofthe persons referred to under subsection (3) is not available, or cannotbe traced,
the person employing an alternative methodto arrest shall request the child to identify another
appropriate adult, and if such adult is identified, the police officer shall request that person to
attend the assessmentat a specific time and place.

Duties ofpolice upon request.

100. An arresting officer or anotherpolice officer may be required by a social worker, as a matter
of urgency,to -

(a) notify a specific person of the appearance of a child under the age of eighteen years
at the assessment; .

(b) give the relevant person a written notice to attend the assessmentat a specified time
andplace;

(c) obtain documents relevant to proof of age from a specified addressor place; or

(d) transport a specified person or personsto the place where assessmentisto be effected.

Cautioning by police.

101. (1) Apolice officer may apply an informal caution instead of arresting a child.

(2) A formal caution, where recommended by a social worker, prosecutor or an inquiry

magistrate, may be administered by a police officer to a child in the presence of the parent or
guardian and victim ofthe child’s unlawful conduct.

(3) Aformalcaution shall be administered in private, whether in a police station or elsewhere,

in the presenceof a social worker, ifavailable, and the persons mentioned in subsection (2).

(4) The police officer referred to in subsection (2) shall cause a record of the caution to be
keptat the applicable police station and shall forward a record to the Commissioner of Police who
shall cause a register of cautions to be kept.

(5) The record of a formal cautionsreferred to in subsection (4) shall be expunged after a
period of two years from the date on which a caution was administered.

(6) Theregister referred to under subsection (4) may be made available to -

(a) any member ofthe police;

(b) any social worker;

(c) any inquiry magistrate;

(d) Director ofPublic Prosecutions; and

(e) any personfor bonafide research purposes with the permission ofthe Commissioner
ofPolice.

Pre-trialprocedures andpresenceofparent orguardian.

102. (1) No confession, admission or pointing out by a child may be admitted as evidencein the
Children’s Court where such confession, admission or pointing out was madeto a police officer
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or an inquiry magistrate unless a legal representative, parent or guardian of such child was present

at the time of such procedure.

(2) No evidence obtained at an identification parade may be admitted as evidence in the

Children’s Court unless a legal representative, parent or guardian waspresentat the time of such
procedure. ’

(3) Fingerprinting ofchildren should be regarded as a measure which should not be resorted
to before the finalisation of a preliminary inquiry but, the fingerprints of a child may be taken
during the period after arrest and before appearanceofthe child beforethe preliminary inquiry
if -

(a) it is essential for the investigation of the case;

(b) it is required for the purposes of establishing the age of the person in question; or

(c) it is necessary to establish the prior convictions ofa child for the purposes ofmaking
a decision on diversion, release from detention in police custody or placement in a
particular place of safety.

Detention inpolice custody before appearanceatassessment.

103. (1) Detention of a child in police custody, whetherin a police cell, police vehicle, lock-up
or other place shall be used as a measureoflast resort and for the shortest possible period oftime.

(2) The station commanderofeach police station shall cause a separate cell to be kept, and
details regardingthe detentionin police cells ofall persons underthe age of eighteen years shall be
recorded in the register.

(3) The register referred to under subsection (2) may be examined by a parent, guardian,

legal representative, prosecutor, magistrate, social worker, health worker or any other person
authorised by the station commander to examine the register.

(4) Whilst in detention in police custody, a child shall -

(a) be held in conditions and treated in a manner that takes accountofhis age;

(b) be held separately from adults and boys shall be held separately from girls;

(c) be held,as far as possible, in conditions which will minimise the risk ofharm to that

child, including therisk ofharm from other children;

(d) havetheright- .

(i) to adequate food;

(ii) to medical treatment when required;

(iii) of access to reasonable visits by parents, guardians, legal representatives, social
workers, health workers and religious counsellors;

(iv) ofaccess to reading material;

(v) to adequate exercise; and



$59

(vi) of access to adequate clothing, including sufficient blankets and bedding.

(5) No child may be held in detention in police custody for longer than 48 hoursprior to
appearing before an inquiry magistrate.

(6) Achild may only be remandedto detention in police custody for a period of 48 hours
and for one further period of a maximum of48 hours wherenoalternative action can be taken.

(7) Nopolice officer may admit, or allow a child to remain, in detention in police custody
after the expiry of the periods of time set in subsections (5) and (6), and any police officer

admitting or allowing such child to remain in police custody longer than the said periods oftime,
commits an offence and on is conviction, personally liable for damages incurred.

(8) Where child in police custody makes a complaint regarding injury sustained by that
child duringarrest or whilst in detention, the police officer to whom such complaintis made, shall
report the complaintto the station commanderwhoshall, within a reasonable time cause the child
to be taken to a medical officer for examination and treatment andattach the report of the medical
officer to the police docketrelating to the child concerned.

(9) A police officer or station commander who fails to comply with the provisions of
subsection (8) commits an offence and is on conviction civilly liable for the injuries incurredafter

being made aware of the complaint.

(10) A police officer of a sex different from that of the detained child shall not have any
physical contact with such child while in detention except in the presence ofa police officerofthe
same sex as that of the child or where a police officer ofthe same sex is not available.

(11) A police officer who contravenesthe provisions of subsection (10) commits an offence

and is liable on conviction to a fine of not less than two thousand emalangeni or to 6 months

imprisonmentor both.

Powersofpolice to release a childfrom detention beforepreliminary inquiry.

104, (1) In respect ofa child accused ofany offence, consideration should be given to the release
of such child from detention in police custody pending a preliminary inquiry.

(2) Achild shall, unless there are substantial reasons notto do so, be released from detention

in police custody by a police officer on own recognisances,orinto the care ofa parent or guardian
on one or more conditions as set out under subsection (4).

(3) Where achild is alleged to have committed a serious offence, a child may be released from

police custody by a police officer, in consultation with the Director ofPublic Prosecutions on one
or more conditions as set out under subsection (4).

(4) Conditions ofrelease of a child for the purposesofthis section include the following -

(a) the obligation to appearat a specified time and place for assessmentnotlater than 48

hours after the arrest;

(b) the obligation to report periodically to a specified person or place;

(c) the prohibition notto interfere with witnesses, to tamper with evidenceorto associate
with a person, persons or group of specified people; and
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(d) the obligation that the child has to return to his homeorto-a specified address.

(5) Where a child has not. been released from detention in police custody prior to the holding

ofa preliminary inquiry, the arresting officer shal] provide the relevant inquiry magistrate with a

written report giving reasons why such child could not be released from detention in police
custody.

(6) The Commissionerof Police shall provide -

(a) transport costs or transport assistance in respect of a child who is released from

police custody on own recognisances; and

(b) recovery of transport costs from a child to whom such costs had been providedifit
appears that such child or his family is able to pay for such costs.

Child not charged until matter entered on roll ofChildren’s Court.

105. For the purposes of proceedings under this Act, a child is deemed not to be charged until,
after the finalisation ofthe preliminary inquiry, the prosecutorenters the matter on the roll of the

Children’s Court underthe provisions of this Act and formally puts the charges to the child.

PART XII
PRELIMINARY INQUIRY

Nature andpurposes ofpreliminary inquiry.

106. (1) For the purposes ofthis Act and any other Act, the proceedings of a preliminary inquiry
shall be regarded as the proceedingsofthe Children’s Court.

(2) The place where a child will appear for purposes of the holding of the preliminary

inquiry, shall be determined and be presided over by the inquiry magistrate.

(3) The purposes of a preliminary inquiry are to enable the inquiry magistrateto -

(a) ascertain whether an assessmentofa child has been effected by a social worker, and

if not , whether compelling reasonsexist as to why an assessment can be dispensed

with;

(b) order that an assessmentbe effected, if it has not yet been done;

(c) establish whether the matter can be diverted before charges are instituted in the

Children’s Court or any other court underthe provisions of this Act;

(d) refer the matter to a prosecutorfor chargesto be instituted in the Children’s Court
wherethe child does not admit responsibility for the alleged offence or where diversion
of the matter is not possible;

(e) transfer the matter to the Children’s Court;

(f) assess whetherthere is sufficient evidence to warrant a prosecution; and

(g) determinerelease or placementofthe child pending-

(i) the finalisation ofthe preliminary inquiry;
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Gi) referral to the Children’s Court; or

(iii) transfer to the Children’s Court,

Procedure in preliminary inquiry.

107. (1) Apreliminary inquiry shall be held -

(a) ifachild has been arrested as referred to under section 96, within 48 hours of such
arrest; and

(b) if.an alternative to arrest as referred to under section 98 has been effected, within 72
hours ofsuch alternative having been employed.

(2) At the commencementof the preliminary inquiry the prosecutor shall ensure that the
inquiry magistrate is in possession of-

(a) the age assessmentreport, save where assessment has not been effected; and

(b) any further supporting documentation that the prosecutor deemsrelevant to the

preliminary inquiry or that is required underthis Act. -

(3) At the commencement ofthe preliminary inquiry, the inquiry magistrate shall inform the
child in the language that the child understandsofthe following rights -

(a) the right to challenge evidence and the right to adduce evidence;

(b) the right to remain silent;

(c) the right to have the child’s parents or guardian presentat the preliminary inquiry;

(d) the right to choose and to be represented by a legal practitioner at his own cost; and

(e) the right to legal assistance by a lawyer appointed by the State or the Children’s

Court.

(4) No persons other than the following are entitled to attend the preliminary inquiry-

(a) the child and the parents or guardian;

(b) a prosecutor;

(c) asocial worker;

(d) the arresting officer or other police officer;

(e) the child’s legal representative; and

(f) any other person served with a subpoena, requested or permitted to attend the
preliminary inquiry as referred to under section 109 (1) (a) or (b).

(5) The preliminary inquiry may notbe held in the absenceofthe child concerned.

(6) The preliminary inquiry may be held in a room, office, chamber or closed court but may
not be held in an open court.
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(7) The proceedings shall be conducted in an informal manner, and the inquiry magistrate is

responsible for conducting the proceedings, asking the necessary questions, interviewing any

person or persons attending the inquiry and eliciting any information thatis required.

(8) Evidence ofa previous diversion or previous charge proved maybeelicited or adduced at
the preliminary inquiry by any person.

(9) The inquiry magistrate shall keep a record ofthe proceedings of the preliminary inquiry
or cause such a record to be kept. ‘

(10) A decision ofthe inquiry magistrate presiding at the preliminary

inquiry is not subject to appeal, save for a decision to remand a child in custody referred to under
section 115.

Separation andjoinder ofpreliminary inquiry.

108. (1) Ifthe child in respect of whom the holding ofa preliminary inquiry is contemplated,is

co-accused ofan alleged offence with an adult, the case ofthe adult concerned may on the directive
of the Director of Public Prosecutions be separated from that ofthe child and will not be subject
to the provisions ofthis Act.

(2) Ifthe child in respect of whom the holding of preliminary inquiry is contemplated, is
co- accused with one or moreother children, ajoint preliminary inquiry as provided in Section 87
ofthis Act may be held in respect of all children concerned but, the inquiry proceedings may be

separated at any time wherethis is in the best interests of any ofthe children.

Generalpowers andduties ofthe inquiry magistrate.

109. (1) The inquiry magistrate may -

(a) cause a subpoena to be served on any person whosepresence is necessary for the
finalisation of the preliminary inquiry;

(b) request or permit the attendance of any person, who, in his opinion can contribute to
the proceedings of the preliminary inquiry;

(c) request the production of any further documentation or may elicit any further
information to supplementthat referred to under section 107 (2), which is relevant or
necessary to the proceedings;

(d) make a determination ofage referred to undersection 84;

(e) after consideration ofthe information contained in the assessmentreport, elicit any
information from the persons attending the inquiry to supplementor clarify the
information contained in the assessment report, and which is necessary in order to

enable him to make the decision referred to under section 110 (4); and

(f) take such steps as he deems necessary to establish the truth of any statement or

submission that may be in dispute.

(2) Where a social assessmenthas not beeneffected, the inquiry magistrate shall instruct the
prosecutorto refer the child to a social worker in order for an assessmentto be effected but, the
inquiry magistrate may decide that assessment may be dispensed with if compelling reasons for
doingso exist, andif it is in the best interests of the child.
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(3) An inquiry magistrate shall apprise himselfofdiversion programmesavailable as well as
their aims and content.

Decisions ofinquiry magistrate andfactors to be considered.

110. (1) In regard to all matters brought before the preliminary inquiry, the inquiry magistrate
shall, before referring the matter to a prosecutor for the institution of charges in the Children’s
Court under subsection (4) (b), satisfy himself that diversion of the matter is not possible.

(2) In order to establish whether or not diversion is possible, the inquiry magistrate shall
have regard to -

(a) the assessment report, unless the assessmentofthe child has been dispensed with

undersection 109 (2);

(b) the views of any person present at the preliminary inquiry;

(c) any further information provided by any person present at the preliminary inquiry;
and

(d) any further information requested by him in the cause ofconducting the preliminary

inquiry.

(3) In taking a decision under subsection(4), the inquiry magistrate shall take account of the
principle that the child has the right to participate in ali decisions affecting him but, where a child
does not acknowledge the responsibility of the offence, the child shall not be required to answer
any question which may infringe upon his rights to be presumed innocentand to remain silent.

(4) After consideration of the social assessment report, if the assessment has not been

dispensed with under section 109 (2), and submissions by the prosecutor, the child or any other
party to the inquiry, the inquiry magistrate may-

(a) divert the matter in accordance with the standards and requirements set out under
section 126 and section 127 and in termsof any ofthe options set out undersection
128; or :

(b) refer the matter to a prosecutor for charges to be instituted in the Children’s Court or
any other court acting under the provisions of this Act.

(5) After an inquiry magistrate has madea decision to divert the matter in terms ofsubsection

(4) (a), and if formal programmesfor diversion are not available, or are not appropriate to the .
circumstancesofa child, his family orthe alleged offence, the inquiry magistrateshall, as far as is
possible, develop a diversion strategy which meets the standard and requirements ofdiversionset
out undersections 126 and 127 and which is appropriate to the circumstancesof a particular
child, his family, community oforigin and the alleged offence. .

(6) The inquiry magistrate shall -

(a) if he has taken a decision that the matter should be referred to the Children’s Court in

terms of subsection (4) (b), record written reasons for such decision; and

(b) receive and-considerthe reports regarding arrest ofthe child and detention in police
custody provided by the arresting police officer under sections 97 (3) and 104 (5)
respectively, andif, in the opinion of the inquiry magistrate, an arrest or detention in
a police cell, as the case may be, was necessary, he shall forward a copy ofthe record
referred to in those sections to the parent, guardian or legal representative ofthe child.
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Sufficiency ofevidence in a preliminary inquiry.

111. (1) An inquiry magistrate who intendsto refer the matter to a prosecutor for charges to be
instituted in the Children’s Court or other court in terms of section 110 (4) (b), shall satisfy

himself that there is sufficient evidence to sustain a prosecution, and for this purpose he may
request the prosecutor, the investigating officer or any other relevant person to provide an oral
report concerning the sufficiency of such evidence.

(2) Ifthe inquiry magistrate has substantial and compelling reasonsto believe that there is
insufficient evidence to support the institution of charges against the child, he shall close the
preliminary inquiry and-

(a) orderthat the child, ifin detention, be released; or

(b) the child be released with an order for appropriate intervention by a social worker.

(3) If at any stage of the preliminary inquiry it appears that the child concerned does not
intend to accept responsibility for the alleged offenceas referred to under 127 (1) (a), the inquiry
magistrate shall, subject to the provisions of subsection (1) regarding sufficiency of evidence,
refer the matter to the prosecutorfor chargesto be instituted in the Children’s Court or any other
court acting in terms of the provisionsofthis Act.

Inquiry magistrate’s duty where childpreviously released or alternativesto arrest used.

112. Where a child has been previously released from detention, or where an alternative to arrest
under section 94 has been used, and the matter is to be transferred to a prosecutor for charges to
be instituted in the Children’s Court or any other court in terms ofsection 110 (4) (b), the inquiry

magistrate -

(a) shail warn the child in languagethat the child understands to appear on a specified

date at a specified place and at the specified time at such Children’s Court inquiry;

and

(b) may extend or confirm any conditions of release that were in operation by virtue of
the provisions of section 104 (3) prior to the child’s appearanceat the preliminary
inquiry.

Inquiry magistrate’s duty to inquire into possible release ofchildfrom detention.

113. (1) Where a child who appearsat a preliminary inquiry has been arrested, and has not been
released previously from detention under section 104, the inquiry magistrate, when remanding
the matter under section 114 (1) or (2); or referring the matter to the Children’s Court or other
court for chargesto be instituted in terms of section 110 (4) (b), shall establish whether the child

can be released from detention pending-

(a) finalisation of the preliminary inquiry; or

(b) the institution of charges in the Children’s Court or any othercourt.

(2) The inquiry magistrate shall, in making the determination referred to in subsection (1),

have regard to the recommendation ofa social workerin respect ofrelease from detention contained
in the social assessmentreport, as Well as any further evidence which has been placed before him
by the child or any other person .
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(3) Release ofa child into the care ofa parent or guardian on one or moreofthe conditionsset

out in subsection (5) shall be considered as a measureoffirst resort.

(4) A child may be released on his own recognisance with or without conditionsas set out in
subsection (5). .

(5) Conditions of release of a child for the purposesofthis section include -

(a) the obligation to appear before the Children’s Court or any other court acting in terms

ofthe provisions ofthis Act at a specified place on a specified date andat a specified
time; ,

(b) the obligation to report periodically to a specified person or place;

(c) the prohibition not to interfere with witnesses, to tamper with evidence orto associate
with a person, persons, or group of specified people; and

(d) ifthe preliminary inquiry has been remanded undersection 114, the obligation to
appear at further proceedingsofthe preliminary inquiry at a specified place ona
specified date andat a specified time.

(6) Where a decision is madeat the preliminary inquiry to divert a child under the provisions
ofsection 110 (4) (a), the child shall be released from custody.

Remanding ofpreliminary inquiry.

114. (1) The inquiry magistrate may remand a preliminary inquiry for a period of48 hours,ifit

is necessary for the purposes of-

(a) securing the attendance of a person necessary for the finalisation of the inquiry;

(b) obtaining information necessary forthe finalisation of the inquiry;

(c) establishing the attitude ofthe victim to diversion;

(d) furthering the developmentofa diversion option; or

(e) finding alternatives to pre-trial residential detention.

(2) The preliminary inquiry may be remanded fora further period of 48 hours, after which
the matter may bereferred to a prosecutor for charges to beinstituted in the Children’s Court or

any other court acting in terms of the provisions ofthis Act.

(3) Where a preliminary inquiry is remandedfor purposes of the noting of a confession,
admission, pointing out or the holding of an identity parade, the inquiry magistrate shall inform
the child of his right to have a parent, guardian or legal representative present during such

proceedings.

(4) Where a child cannot be released into the care of a parent or guardian, such child may,

subject to section 113 (2), be remandedto a placeof safety or a secure care facility, or if a place
of safety or secure care facility is not available, and subject to the provisionsof section 103 (7),

to a police cell pending finalization of the preliminary inquiry.

(5) Where the matter has not been referred to the Children’s Court or any other court as

referred to in subsection (2), the preliminary inquiry shall be closed and-
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(a) the child be released from custody; or

(b) the child be released and an alternative intervention by a social worker be applied.

Circumstances under which a child may be remanded in detention after finalisation of

preliminary inquiry.

115. (1) Subject to the remainder ofthe provisions of this section, a child who is accused of
having committed an offence may, after finalisation of the preliminary inquiry, be detained in a
place of detention, secure care facility or correctional institution pending plea andtrial in the
Children’s Court or any other court acting in terms of the provisionsof this Act , but -

(a) the inquiry magistrate shall consider the granting ofbail to ensure that the deprivation
ofliberty of such child is a measureoflast resort; and

(b) such child may not be detained in a police cel] or lock-up.

(2) Where an inquiry magistrate has established that a child cannot be released from detention
after the finalisation of the preliminary inquiry because-

(a) it is not in the interests ofjustice;

(b) aremandin detention is required in order to locate the child’s parent or guardian;

(c) there are compelling reasonsto believe that the child wil] abscond orwil] fail to attend
atrial;

(d) of the seriousness of the offence;

(e) of the likelihood that the child will interfere with the witnesses; or

(f) ofthe likelihood that the child will be exposed to threats or danger by any person,

the child may be remandedto a placeof safety, secure care facility or prison pending the hearing

of the matter before the Children’s Court or any other court acting in terms ofthe provisions of
this Act, subject to the provisions of subsections(3), (4), (5) and (6).

(3) In making a determination as to whether the placementofthe child should be in a place of

safety or a secure care facility as referred to in subsection (2), the inquiry magistrate shall have
regard to the recommendationsofasocial workeras contained in such officer’s assessmentreport.

(4) Where child is abovethe age offourteen buthas notattained the age of eighteen years of
age, and charged with murder, unlawful sexualact, indecent assault involving the infliction of
grievous bodily harm, robbery with aggravated circumstances, or theft of stock, theft of motor
vehicle, drug trafficking, counterfeit goods, counterfeit currency, laundering ofmoney, offences
relating to sale of liquor and gambling,ifit is alleged that the value ofthe dependence- producing
substance in question is more than E50, 000 orany offencerelating to the dealing in or smuggling

ofammunition,firearms, explosives or armaments, and releaseorreferral to a securecare facility

is not possible because-

(a) there is no suchfacility within a reasonable distance from the court in which the child
is appearing;
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(b) there is such a facility within a reasonable distance from the court, but written ororal
evidence has been provided by a social worker that there is no vacancyat the time of
making the decision; or

(c) the inquiry magistrate is satisfied, on evidence placed before him, that there is a
substantial risk that the child may cause harm to other children in a placeof safety or
secure care facility,

the child may be remanded to a prison, and such remand to a prison shall only be possible after
finalisation ofthe preliminary inquiry, and the matter has been referred to the Children’s Court or
any other court for charges to be instituted.

(5) In making anorderthat the child be remanded to prison as referred to in subsection (2),
the inquiry magistrate shall enter the reasons for such remand on the record ofthe proceedings.

(6) Where a child is remandedto a place ofsafety, secure care facility or prison in terms of
subsection (2)-

(a) the child shall appear every 14 days before the Children’s Court or any other court

acting in terms ofthe provisions ofthis Act, which court shall -

(i) inquire whether detention in a place of safety, secure care facility or prison

remains necessary;

(ii) ifordering further detention ofthe child, enter the reason for such further detention

on the record of the proceedings ; and

(iii) consider the reduction of any amountofbail that has been granted in respect of

such child;

(b) the officer presiding in the Children’s Court shall be satisfied that the child is being

treated in a manner and kept in conditions that take accountofthe child’s well-being;
and

(c) the plea and trial in the Children’s Court or any other court acting in terms ofthe
provisions of this Acts hall be finalised as speedily as possible.

Failure ofchild above the minimum age ofprosecution to attend assessmentorpreliminary
inquiry.

116. (1) Ifa child above the minimumageofprosecutionasreferred to under section 79 fails to
appear at an assessmentor breaches any conditions ofrelease from detention in police custody,

the social worker in whose district the assessment was to have taken place, may request the
inquiry magistrate to issue a warrantof arrest.

(2) If a child fails to appear at the preliminary inquiry, the prosecutor concerned may
request the inquiry magistrate to issue a warrant of arrest.

(3) Ifachild appears at an assessmentorat the preliminary inquiry, as the case maybe,after

the execution ofthe warrantofarrest referred to in subsections (1) and (2), the matter shall, in the

case of an assessment, forthwith be set down forthe holding of the preliminary inquiry or, in the
case of appearanceat the preliminary inquiry, be proceeded with.

(4) Where the preliminary inquiry referred to under subsection (3) takes place, the inquiry
magistrate shall inquire into the reasonsfor the child’s failure to appear at the assessmentorat the
preliminary inquiry.
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(5) Wherethe inquiry magistrate finds that the failure of the child to appear at an assessment
or at the preliminary inquiry was due to fault on the part of the child, he may takethat fact into
account when making a decision undersection 110 (4).

Failure to comply with diversion conditions.

117, (1) Where a child has been diverted by a social worker or prosecutor and fails to comply
with a condition of diversion, or with any other order, or fails to attend a programme,the social
worker or the prosecutor concerned may request the inquiry magistrate to issue a warrant of

arrest or written notice to appear in respect of such child.

(2) Ifa child appears after the execution of a warrant of arrest oras(1) result of the
issue of a written notice to appearas referred to under subsection (1), the matter shal! be set down
for holding of a preliminary inquiry where the inquiry magistrate shal] inquire as to the
circumstances surrounding thefailure of the child to comply with the conditions of a diversion
option.

(3) Where a child has been diverted by an inquiry magistrate as referred to in section 110 (4)
(a) and fails to comply with the conditions of diversion, or with any other order,orfails to attend

a specified programme, the inquiry magistrate concerned may issue a warrantof arrest or written
notice to appearin respect of such child.

(4) When a child appears before an inquiry magistrate after a warrant of arrest or written

notice to appear has been issued in terms of subsection (3) and the child, at the time of such

appearanceis still below the age of eighteen years, the inquiry magistrate shall inquire as to the
circumstances surroundingthefailure of the child to comply with the conditions ofthe diversion

option.

(5) The inquiry magistrate may, at the preliminary inquiry referred to under subsections(2)
and (4), decideto -

(a) divert the matter;

(b) divert the matter to the same programmewith altered conditions;

(c) apply any other diversion option as described under section 128;

(d) refer the matter to the prosecutor for charges to be instituted in the Children’s Court

or in any other court acting underthe provisions ofthis Act; or

(e) make an appropriate order which will assist the child and his family to comply with
the diversion initially applied.

(6) The execution of a warrant of arrest referred to in this Part may be suspended by the

inquiry magistrate, and the officer required to execute such warrant, may, instead of arresting a
child, employ oneofthe alternatives to arrest as referred to undersection 94,

(7) When a person whohas been arrested on a warrant issued pursuant (1)to subsections
(1) and (3) is no longer below the age of eighteen years at the time of appearance, that person
should appear before the inquiry magistrate, who shall inquire asto the circumstances surrounding
the failure of the person to comply with the conditions of the diversion option.

(8) In circumstances referred to under subsection (7), the inquiry magistrate may take any of
the stepsreferred to in subsection (5) (a),(b),(c), or (e) or refer the matter to a court other than the

Children’s Court for prosecution on the original set offacts.
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Procedureupon referral ofmatterto be instituted.

118. (1) Upon finalisation ofthe preliminary inquiry, ifdiversion has nottaken place, andifthe
inquiry magistrate has found thatthere is sufficient evidence to sustain a prosecution ofa child as

referred to under section 111, the inquiry magistrate shall-

(a) refer the matter to the prosecutor for charges to be instituted in the Children’s Court

or any other court acting under the provisionsofthis Act as referred to under section
105;

(b) warn any parent or guardian ofsuch child to attend the proceedings referred to under
paragraph (a) at a specified place and ona specified date and time; and

(c) ensure the provision of legal representation for such child in terms ofthe provisions
of section 147.

(2) Where the child concernedis not in detention afterfinalisation ofthe preliminary inquiry,
the inquiry magistrate may -

(a) alter or extend any condition imposed under section 108 orsection 113;

(b) alter or extend any order made undersection 113 (3) and shall warn any parent or

guardian in whosecare the child has been released to appear in the Children’s Court
or any other court acting under the provisions of this Act at a specified place and on
a specified date and time; and

‘(c) warn the child, his parent or guardian to appear in the Children’s Court or any other
court acting under the provisionsof this Act at a specified place and on a specified
date and time.

(2) An inquiry magistrate shall recuse him and may not preside in the Children’s Court in
relation to that matter if such magistrate has, during the course ofsuch preliminary inquiry, heard

any information prejudicial to the impartial determination of the matter.

Applicationfor releasefrom detention.

119. (1} Nothing containedin this Act shall be construed as precluding a child whois in detention
in respect ofan offence from applyingfor release from detention at any stage prior to the passing
of the sentence in respect of that offence.

(2) Acourt, in hearing an application referred to under subsection (1), shall have regard to
the circumstancesreferred to section 115 (3).

(3) An appeal against the decision of a court hearing an application referred to under
subsection (1) may be lodged to the High court.

PART XIV
RESTORATIVE JUSTICE AND DIVERSION

Restorativejustice.

120. The purposesofrestorative justice in terms of this Act are to -

(a) provide an opportunity to the person or persons or community affected by the harm

caused to express their views regarding the impact of such harm;
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(b) encouragerestitution of a specified object or symbolic restitution;

(c) promote reconciliation between the child and the person or community affected by
the harm caused; and

(d) empower communities to addresschildren at risk of offending without resorting to
the criminal justice.

Establishment ofUmphakatsi ChildJustice Committee.

121. (1) There shall be established a committee that shall be known as the Umphakatsi Child
Justice Committee in each chiefdom.

(2) The Umphakatsi Child Justice Committee shail be responsible for handlingall restorative
justice processes at the umphakatsilevel.

(3) The Umphakatsi Child Justice Committee shall comprise of the chief and six other

members elected by the community in consultation with the chief.

(4) The chief shall be the chairperson of the Umphakatsi Child Justice Committee.

.(5) Four members of the Umphakatsi Child Justice Committee shall form a quorum at any
meeting of the Umphakatsi Child Justice Committee.

(6) Subject to this Act, the Umphakatsi Child Justice Committee shall
determine its own procedure.

(7) The Umphakatsi Child Justice Committee shall meet as and whenit is necessary or there
is a case to be dealt with.

(8) For purposes ofthis Part, the Department of Social Welfare shall, with the necessary
modifications, carry out the functions ofUmphakatsi Child Justice Committee in urban areas and
shall for that purpose appointsuitable persons to constitute a Committee.

Restorativejusticeprocesses.

122. The restorative justice processes include-

(a) family group conference;

(b) victim - offender mediation; and

(c) any otherrestorative justice processes.

Family Group Conference.

123. (1) A family group conference shall be convened by the Chairperson of the Umphakatsi
Child Justice Committee in consultation with the families ofthe children concerned.

(2) The Chairperson of the Umphakatsi Child Justice Committee who convenes a family
group conferenceshall notify all persons whoareentitled to attend the conferenceofthe date, the
time and the place at which the conferenceis to be held.

(3) No notice is required to be given pursuant to subsection (1) to any person whose
whereabouts cannot, after reasonable enquiries, be ascertained.
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(4) A notice required under subsection (2) shall be given at a reasonable time before the

conferenceis to be held.

(5) The following personsare entitled to attend a family group conference-

, (a) the children in respect of whom the conference is held;

(b) the parents or guardians;

(c) membersofthe families of the children concerned;

(d) asocial worker, where the conference has been convenedonthebasis ofa report from
a social worker;

(e) legal representative ofthe children concerned;

(f) any relevant body or organisation which the concerned families may recommend as

appropriate to attend the conference; and

(g) any person, body or organisation whoseattendanceat the conference is recommended
by the Chairperson of the Umphakatsi Child Justice Committee working in
consultation with the concerned families.

(8) The Chairperson of the Umphakatsi Child Justice Committee who convenesa family

group conferenceshall take all reasonable steps to ensure thatall information and advice required
by the conference to carry outits functions are made available to the conference.

(9) Where it is appropriate and with the permission of the conference, any person may
attend a family group conferencefor the purpose ofconveying to that conference any information

or advice required by that conference to carry outits functions.

(10) A family group conferenceshall regulate its own procedure in such manneras it thinks
fit.

(11) The Chairperson of the Umphakatsi Child Justice Committee shall provide such
administrative services as may be necessary to enable a family group conference to dischargeits
functions.

(12) The functions of the family group conference are the following -

(a) to consider in relation to the child(ren) in respect of whom the conference was

convened such matters relating to the care and protection of those child(ren)as the
conferencethinksfit;

(b) where the conference considers that the child(ren)in respect ofwhom the conference
was convenedis in need ofcare or protection , to make such decisions or
recommendationsand to formulate plans as the conference considers necessary in the
best interests of that/those child(ren).

(c) to review from timeto time the decisions and recommendations made and the plans
formulated by that conference and their implementation.

(13) The Chairperson of the Umphakatsi Child Justice Committee who convenes a family
group conference shall cause to be made a written record of the details of the decisions and
recommendations madeand the plans formulated by the conference pursuant to this section.
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(14) The Chairperson of the Umphakatsi Child Justice Committee who has convened a
family group conference shall communicate the decisions, recommendations and the plans made
by the family group conference to every personthatwill be directly involved in the implementation
of decision, recommendation or plan and seek their agreement.

(15) Where the Chairperson of the Umphakatsi Child Justice Committee is unable to secure
an agreement to a decision, recommendation or plan referred to under subsection (13), the
Chairperson of the Umphakatsi Child Justice Committee may, for the purpose of enabling the

conference to reconsider that decision, recommendation or plan, reconvene that conference.

(16) A family group conference reconvened under subsection (14) may confirm, rescind or
modify its previous decision, recommendation or plan.

(17) Any decision, recommendation or plan confirmed or modified under subsection (15),
and any newdecision, recommendation or plan made or formulated underthat subsection, shall be
deemed to have been madein the previous conference.

(18) The Chairperson of the Umphakatsi Child Justice Committee who convenes a family
group conference shall ensure that copies of the proceedings of the conference, where the

proceedings were recorded, are given to all personspresent at the conference.

(19) Information, statement or admission made ordisclosed in the course ofa family conference
shall not be admissible in any court.

(20) Noperson shall publish any report of the proceedings of a family group conference.

(21) Nothing under subsection (19) applies to the publication of statistical information
relating to family conferences or bonafide researchrelating to family group conferences.

Victim - offender mediation.

124. (1) Victim-offender mediation shall be convened by the Chairperson of the Umphakatsi

Child Justice Committee in consultation with the victim and offender,

(2) The victim and the offendershal! meet in a safe and structured setting with the assistance

of a trained mediator or the Chairperson of the Umphakatsi Child Justice Committee.

(3) The functionsof the victim-offender mediationare to -

(a) to enable the victim and offender to talk about the crime, express their feelings and
concerns;

(b) to participate directly in developing options for trying to make things right; and

(c) to afford the offender an opportunity to make apologies, provide information and
develop reparative plans and gain insight for personal growth.

(4) The Chairperson of the Umphakatsi Child Justice Committee who convened a victim-

offender mediation shall cause to be made a written record of the details of the decisions and

recommendations madeand the plans formulatedin the victim-offender mediation.

(5) The Chairperson of the Umphakatsi Child Justice Committee who has convened a
victim-offender mediation shall communicate the decisions, recommendations and the plans made

by the victim-offender mediation to every person that will be directly involved in the

implementation ofdecisions, recommendationor plan andseek their agreement.
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Referralto restorativejusticeprocess.

125. (1) Referral to restorative justice process may be made by-

(a) child or his parent, guardian or any appropriate adult;

(b) chief:

(d) police;

(e) social worker

(f) prosecutor; and

(g) Children’s Court.

(2) Where the case is referred to restorative justice process by the Children’s Court, the
police or social worker, and the victim and offender do not agree on the decision to be made at such
a forum, the case shall go back to the Children’s Court, the police or social worker for further

action.

Diversion.

126, (1) The purposes of diversion in termsof this Actare to -

(a) encouragethe child to be accountable for the harm caused by him;

(b) promote an individualised response to the harm caused whichis appropriate to the
child’s circumstances and proportionate to the circumstances surrounding the harm
caused;

(c) promote the reintegration of the child into the family and community;

(d) prevent stigmatisation of a child which may occur through contact with the criminal

justice system.

(2) Where possible and appropriate, diversion shall include restorativejustice elements which
aim at healing relationships, including the relationshipsofthe victim (s) and offender(s).

(3) In making a decision whether to or not to divert a child, consideration shall be given to
whether this would be in the best interest of the child.

(4) No child maybe unfairly discriminated against on the basis ofrace, gender, sex, disability,
ethnic or social origin, colour, religion, conscience, belief, culture, language, birth or socio-economic
status in the selection of a diversion programme, process or option and all children shall have
equal access to diversion options.

(5) Corporal punishment and public humiliation shall not be elementsof diversion.

(6) A child under the age of thirteen years shall not be required or permitted to perform
community service or other work as an element ofdiversion.

(7) Diversion programmesshall -
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(a) promote the dignity and well- being ofthe child, and the developmentofthe sense of
self- worth and ability of the child to contribute to society;

(b) not be exploitative, harmful or hazardousto a child’s physical or mental health;

(c) be appropriate to the age and maturity of the child;

(d) not interfere with a child’s schooling;

(e) where possible and appropriate, impart useful skills;

(f) where possible and appropriate, include an element which seeks to ensure that the
child understands the impact of his behaviour on others,including the victims ofthe
offence, and may include compensationorrestitution; and

(g) where possible and appropriate, be presented in a location reasonably accessible to

children, and children who do not have the meansto afford transport in order to

attend a selected diversion programme, should be provided with the meansto do so.

(8) No child shall be required to pay for admission to a diversion programme.

Circumstancesto be consideredfor diversion.

127, (1) Achild suspected of having committed an offence may only be referred for diversion by

a Social worker, prosecutor, an inquiry magistrate or an officer presiding in a Children’s Court as
referred to in this Act, if -

(a) such child acknowledges responsibility for the alleged offence and consentsto diversion;

(b) there are reasonsto believe that there is sufficient evidence for the matter to proceed

to trial;

(c) there is no risk of infringementofthe child’s procedural rights; and

(d) the child has a fixed address.

(2) Where circumstancesas referred to in subsection (1) exist, diversion shall be considered

as a matter of first resort.

Diversion options.

128. (1) A social worker, prosecutor, inquiry magistrate or officer presiding in the Children’s
Court, in selecting a diversion underthis section, shall ensure that-

(a) due regard is given to a child’s maturity, cultural, religious and linguistic context, the
child’s community of origin and the child’s age;

(b) the option recommendedorselected is proportionate to the circumstances ofthe
child, the nature of the offence and theinterests of the society; and

(c) due regard is had to the various levels of diversion options.

(2) Diversion options that may be applied in respect of a child in the first instance are not
limited to but may include -
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(b)
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(f)
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0)

(k)
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(m)
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an oral or written apology to a specified person or personsorinstitution;

referral to a police officer above the rank of inspector for purposes of the

administration of a police caution without conditions;

referral to a seniorpolice officer forthe purposesof the administration of a police
caution with conditions;

placement under a supervision and guidance orderfor a period not exceeding three
monthsor as determined by the circumstancesofthe case;

placement under a reporting order for a period not exceeding three months;

issuing ofa compulsory school attendance for a period not exceeding three months;

issuing of a family time order for a period not exceeding three months;

issuing of a positive peer association order in respect of a specified person or
personsorspecified place for a period not exceeding three months;

issuing of a good behaviour order with conditions;

issuing of an order prohibiting the child from visiting, frequenting or appearing at a
specified place;

compulsory attendance at a specified centre or place for a specified vocational or
educational purpose andfor a period not exceeding five hours each week,fora
maximum ofeight weeks;

symbolic restitution in respect of a specified object to a person, persons, group or
institutions; and

restitution ofa specified object to a specified victim or victims ofthe alleged offence
where the object concerned can be returnedorrestored.

(3) Diversion options that may be applied in respect of a child in the second instance are not
limited to but may include -

(a) placement under a supervision and guidance orderfor a period longer than three
monthsbut not exceeding six months;

(b) placement under reporting orderfor a period longer than three monthsbut not exceeding
six months;

(c) issuing ofcompulsory school attendanceorder for a period longer than three months

but not exceeding six months;

(d) issuing of a family time order for a period longer than three months but not exceeding
six months;

(e) issuing ofa positive peer association orderin respect of a specified person or persons
or a specified place for a period longer than three months but not exceeding six
months;
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(g)
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)
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compulsory attendanceat a specified centre or place for a specified vocational or
educational purposefor a period not exceeding five hours each week, for a maximum
of twelve weeks;

performance without remuneration of someservice for the benefit of the community

under the supervision or control of an organisation or institution, or a specified
person or group identified by the social worker wheneffecting the assessmentfora

maximum period of twenty- five hours, and to be completed within a maximum
period ofthree months;

restitution of the specified object to a specified victim or victims of the alleged
offence where the object concerned can be returned or restored or payment of
compensation to a maximum of E5000.00 to a specified person, persons, group or
institution where the child or his family is able to afford this;

referral to appearat the victim-offender mediation, a family group conference or

other restorative justice process at a specified time, on a specified date and at a
specified place; and

one or more of the options set out in paragraphs(a)to (i) of this subsection or in
paragraphs(a),(i) or (1) ofsubsection (2) used in combination, with due regard to the

age of the child concerned, the circumstancesofthe child and his family, and the
nature ofthe offence.

(4) Diversion options that may be applied in respect of a child in the third instance are not
limited to but may include-

(a)

(b)

(c)

(d —

(e ~

(f)

(g)

placement under a supervision and guidance orderfor a period longer than six months
but not exceeding one year in duration; ,

compulsory attendanceat a specified centre or a place for a specified vocational or
educational purpose for a period of not more than twenty hours each week fora
maximum ofsix months;

performance without remuneration of someservice for the benefit of the community
under the supervision and contro! of an organisation or institution, or specified
person or group identified by a social worker when effecting the assessment for a
period exceeding twenty-five hours but not exceeding hundred hours to be completed
within a maximum period of six months;

referral to appearat the victim-offender mediation, a family group conference or
otherrestorative justice processat a specified time, on a specified date and a specified
place;

restitution ofa specified object to a victim or victims ofthe alleged offence where the
object concerned can be returned or restored or payment of compensation to a
maximum of E10,000,00 to a specified person, persons, group or institution where

the child or his family is able to afford this;

referral to a programmewith a residential element, where the duration ofthe programme
does not exceed three months, and no portion ofthe residence requirement exceeds
twenty-one consecutive nights with a maximumofthirty-five nights; and

one or more ofthe above options used in combination, or combined with one or more
of the orders referred to in paragraphs (b),(c), (d), or (e) of subsection (3) or in

paragraph (a) of subsection(2).
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(5) Diversion options that may be applied in respect of a child over the (1) age of fourteen
years in the fourth instance, which shall be imposed only by an inquiry magistrate or other officer
presiding in proceedings in termsofthe provisions ofthis Act ifhe has reason to believe that the

Children’s Court, in relation to the circumstances of the child and the offence, would impose a

term of imprisonment exceeding six monthsor a reform school sentence, are not limited to but
mayinclude -

(a) referral to a programmewith a residential element, where the duration ofthe programme
does not exceed six months, and no portion of the residence requirement exceeds
twenty-one consecutive nights with a maximum ofsixty nights during the operation

of the programme;

(b) performance without remuneration ofsomeservices for the benefit ofthe community
underthe supervision and control ofan organisationorinstitution, or a specified
person or group identified by the social worker effecting the assessmentfor amaximum
period of 250 hours, to be completed within a maximum period of twelve months;

(c) where a child is over the age of compulsory school attendance, and is no longer

attending formal schooling, compulsory attendanceat a specified centre or place for
a specified vocational or educational purpose for a maximumperiod ofnot more than
35 hours per week, to be completed within a maximum period ofsix months; and

(d) any ofthe options referred to in paragraphs(a), (d), (e) and (g) of subsection (4) in
combination with any of the options referred to in this subsection.

(6) A victim-offender mediation, family group conferenceorotherrestorative justice process
referred to in subsections (3) (i) and (4) (d) may apply any option referred to under subsections

(2), (3) or (4) to a child referred to such mediation, conference or process, or reach another

resolution appropriate to the child, his family and to local circumstances, provided that such
mediation, conference or process may not, in the case of another resolution, contravene any

applicable principle under this Act.

Referralandpowers ofprosecution in respect ofchildren above the minimum ageofprosecution
with respectto diversion.

129. (1) Subject to the provisions of section 90 (1) and (2), where a social worker, in refation to

a child above the minimumageofprosecution, has. recommendedthat-

(a) such child be diverted to a specified process, programmeor appropriate alternative
order mentioned undersection 91 (3) (a);

(b) the matter involving such child be transferred to the Children’s Court in terms of

section 91 (3) (c);

(c) no further action be takenin termsof section 91 (3) (b); or

(d) the matter involving such child should not be diverted,

the matter shall be submitted to a prosecutor.

_ (2) Upon consideration ofthe recommendationsofthe social workeras referred to in subsection
(1) (a), (b) and (c) the prosecutor may-

(a) concur with the recommendation ofthe social worker and divert the matter, arrange
for the transfer of the matter to the Children’s Court, or decline to charge the child

concerned; or
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(b) disagree and state reasons why he disagrees with the recommendation of the social
worker, and arrange for the opening of a preliminary inquiry.

(3) Upon consideration ofthe recommendationsofthe social workeras referred to in subsection
(1) (d) the prosecutor may-

(a) disagree with the recommendationsofthe social worker and divert the matter, arrange
for the transfer of the matter to the Children’s Court inquiry as referred to under
subsection (2) (a), or decline to charge the child concerned; or

(b) concur with the recommendation ofthe social worker, and arrange for the opening of
a preliminary inquiry.

(4) Where a prosecutor takes one of the steps outlined in subsection (2) (a) or (3) (a), no

chargesagainstthe child shall be instituted in accordance with section 105, but where a child fails
to comply with a condition of diversion, the provisions of section 117 shall apply.

(5) Where an assessment has not been effected, the prosecutor to whose notice the case

involving a child under the age of eighteen years has been brought, shall arrange that assessment
be effected, or, if this is not possible, arrange for the opening a preliminary inquiry.

PART XV
BAIL AND DETENTION PENDING TRIAL

Bail.

130. (1) Where a child appears before the Children’s Court charged with an offence,the presiding
officer shall inquire into the case and unlessthere is a serious dangerto the child, release the child
on bail-

(a) on acourt bond on his own recognisance; or

(b) with sureties, preferably, the child’s parents, guardian, family memberor responsible
person on a court bond.

(2) If bail is not granted, the Children’s Court shall record the reasonsfor refusal and inform

the child of his right of appeal or review to the High Court.

Remand.

131. (1) Where a child is not released on bail, the Children’s Court may make an order remanding
or committing him in a remand home.

(2) If there is no remand homewithin a reasonable distance from the Children’s Court, the

Children’s Court shall make an orderas to the detention ofthe child in a place of safe custody as
it deemsfit.

(3) For the purposes of this section, a place of safe custody shall be a place which the
Children’s Court considers suitable to ensure that the child shall be brought to the Children’s

Court when required and shall not associate with any adult detainee.

(4) Remandin custody shall be for the shortest period possible and shall not exceed three
months.



879

(5) No child shall be remanded in custody with an adult.

(6) A child who escapes from a remand homeorotherplace of safe custody in which heis
detained may be arrested with or without a warrant and returnedto that place.

(7) Pending the establishment of a remand home, the Minister may declare by notice in the
Gazette any establishment as a remand home.

(8) Notwithstanding anything to the contrary herein contained, the Children’s Court shal]
consideralternatives to remand such as close supervision or placement with a fit and proper
person determined by the Children’s Court on the recommendation ofa social worker.

PART XVI
CHILDREN’S COURT

Jurisdiction ofChildren’s Court.

132. (1) Every Magistrate Court shall be a Children’s Court within its area ofjurisdiction and
shall havejurisdiction to hear and determinecases of children in need ofcare and chargesagainst
children in conflict with the law.

(2) A magistrate presiding in proceedings in a Children’s Court shall be designated by the

Chief Justice and the Children’s Court shall, as far as possible, be staffed by specially trained
personnel.

(3) The court room, where practicable, should be located and designed in a way whichis

conduciveto the dignity and protection of children and the proceedingsshall be informal, child -
friendly and allow the active participation ofall persons who need to be involved in the proceedings.

Proceedings underthisAct by court other than Children’s Court.

133. (1) Acourt, other than a Children’s Court, hasjurisdiction to try the case ofan accusedchild
wheresuchchild is charged with murder or unlawful sexualact, or where he is charged with any
other offence and -

(a) the likely sentence will exceed the jurisdiction ofthe Children’s Court;

b) there are multiple charges in respect ofthe child concerned andany other court other

than the Children’s Court has jurisdiction in respect ofone or more ofthose charges;
or

(c) adecision has been made undersection 139 that there will be ajoinderoftrials.

(2) Where the Director of Public Prosecutionis satisfied that the circumstances referred to
under subsection (1) (a) or (b) exist in respect of the matter involving a particular child, he may,

prior to the commencementofthetrial, refer the matter to the appropriate court for plea andtrial.

(3) A Subordinate Court and a Children’s Court have concurrentjurisdiction in respect of
matters in which a child is charged together with an adult and a successful application forjoinder
ofthe trials has been made undersection 139.

(4) The court hearing the matter underthis section shall conductthe proceedings in accordance
with the provisions of this Act and with due regard to the best interests of the child.
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(5) Ifthe Children’s Court has proved a chargeagainsta child and the Children’s Court is of

the view that exceptional circumstances exist which indicate that the appropriate sentence may
exceed the sentencing jurisdiction of the Children’s Court, the Children’s Court may refer the

matter to the the High Court for sentencing, and cause a copy of the record of the proceedings to
be madeavailable to the Children’s Court.

Assistance to the children who appearin court.

134. (1) At the commencementofthe proceedingsin the Children’s Court, the presiding officer
shall inform a child appearing before such court in a language that the child understandsofthe
following rights -

(a) the right to challenge testimony of witnesses;

(b) the right to remain silent;

(c) the right to have the child’s parents or guardian present at the proceedings;

(d) the right to choose andto be represented by a legal representative at his own cost; and

(e) the right to be represented by a legal representative chosen by the Court or provided
by the State.

(2) A child whois under the age ofeighteen years shal] be assisted by his parent or guardian
at criminal proceedings, and this requirement may be dispensed with where -

(a) all efforts to locate such person have been exhausted and any further delay would be
prejudicial to the best interests of the child; or

(b) the child is charged with an offence under the Schedule andthe sentencereferred to

under section !53 (a) (i), (ii) or (iit), (b), (c) or (k) is likely to be imposed.

Parent orguardian to attendproceedings.

135. (1) Aparent or guardian ofa child who has been warnedby an inquiry magistrate to attend
proceedings involving such child under section 118 (1) (b), shall attend such proceedings unless
exempted from the obligation to do so under subsection (3).

(2) Ifa person referred to under subsection (1) has not been warnedto attend the relevant
proceedings, the court before which the proceedings are pending may at any time during the
proceedings direct any person to warn a personreferred to under subsection (1) to attend such

proceedings.

(3) A person who has been warnedinterms ofsubsection (1) or (2), may apply to the officer
presiding in the court in which the child is to appear for exemption from the obligation to attend
the proceedingsin question, and if such presiding officer exempts such person, he shall do so in
writing.

(4) A person who has been warned under subsection (1) or (2) and who has not been

exempted from the obligation to attend the relevant proceedings under subsection (3), and a
person whois present at proceedings and whois warned by the court to remain in attendance,

shall remain in attendanceat the relevant proceedings, whether in that court or any other court,
unless excused by the court before which such proceedings are pending.
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(5) A person who has been warned in terms of subsection (1) or (2) and whofails to attend
the proceedings in question or whofails to remain in attendance at such proceedings in accordance
with the provisionsof subsection (4), commits an offence andis liable on conviction to a fine not
exceeding twenty thousand Emalangenior to imprisonmentfora term not exceeding one year.

Charge sheet and withdrawalofcharge.

136. (1) The allegations contained in any charge sheet shall be formulated in a languagethatthe
child can read or understand.

(2) A legal representative, parent or guardian ofa child offender shall be provided with a

copy of a charge sheet at the beginning of the proceedings.

(3) Nothing contained in this Act shall be construed as precluding the prosecuting authority
from exercising the discretion to withdraw a charge at any stage of the proceedings.

Conduct ofproceedings in Children’s Court.

137. (1) The officer presiding in the Children’s Court may, if it would be in the best interests of
the child, actively participate in eliciting evidence from any person involved in the proceedings.

(2) All proceedings conducted in the Children’s Court shall be held in camera andthe privacy
ofthe child concerned and other child witnesses, subject to the provisions ofsection 144, shall be

protected atall times.

(3) The proceedings ofthe Children’s Court shall, with.regard to the child’s proceduralrights,

be conductedin an informal mannerto encourage:the maximum participation of the child, his
parent or guardian andother child witnesses.

(4) Where the presence of a parent, guardian or any other person whois not an officer ofthe

Children’s Court is likely to discourage the maximum participation of the child, the Children’s
Court shall order that person to recuse himself from the proceedings.

(5) The children shall be permitted to speak in their own language with the assistance, where
necessary, of an interpreter and the presiding officer shall ensure that they are addressed in a

language that they understand,

(6) Inthe case ofa child with speech or hearing impairment, the Children’s Court shall order

that a person with expertise in sign language be engagedtoassist the child and the court.

(7) The presiding officer shall ensure that the conduct of all proceedings and the conduct of
all court personnel are conducive to the protection ofall the children participating in the
proceedings.

(8) In cases involving children in conflict with the law, no handcuffs, leg-irons or other
restraints may be used whena child appears in the Children’s Court, unless an imminent danger
exists that the safety of any person may be endangeredif such restraints are not used.

(9) Achild held in a lock-up,cell or at the court on suspicion ofhaving committed an offence
or who is being transported to court shall be kept separately from adults and be treated in a
mannerandkept in conditions which take accountofhis age.

(10) A female child offender shall be kept separately from any male child offender andshall

be underthe care of an adult woman.
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(11) The proceedings of the Children’s Court may, at the discretion of the presiding officer,
be held in a place other than a court.

(12) Thepresiding officer shall protect a child offender and other child witnesses from
hostile or intimidating cross-examination where such cross-examination is regardedbythepresiding
officer as being prejudicial to the well-being ofthe child or the fairness ofthe proceedings.

Evidence in cases involving child offenders.

138. (1) Evidence ofadmissions, confessions and pointing out made under coercive circumstances
or in the absence ofa child’s parent, guardian or legal representative is inadmissible in proceedings
in the Children’s Court or any other court acting under the provisions ofthis Act.

(2) No evidence of an admission or confession made by a child during an assessmentor
during the course of a preliminary inquiry is admissible at proceedings in the Children’s Court.

Separation andjoinderoftrials involving children and adults.

139. (1) Ifa child appearing in a Children’s Court is co-accused with an adult, the case ofthe adult
concerned shal! be separated from that of the child andis not subjectto the provisions ofthis Act
unless any person involved in the proceedings, including the child, his parent, such child’s legal
representative and the prosecutor, before the commencementofthetrial, may make an application
to the court in whichthe adult is due to appear for a joinderof the trials concerned.

(2) A person making an application for joinder oftrials to the court in which the adult
concerned is to appear shall give notice to all parties concerned.

(3) The rules of the court to which an application as referred to in subsection (1) is made,

relating to applications, time periods for applications and opposition of applications, apply to
the provisions of this section.

(4) Ifa person making an application under this section has shown, on a balance of
probabilities, that a miscarriage of justice or prejudice to the victim or victims of the alleged
offence would otherwise occur, the court to whichthe application is directed, may order ajoinder
ofthe trials ofthe child and adult concerned, provided that the bestinterests ofthe child are duly
considered.

(5) Ifthe court makes a finding under subsection (4), the matter before the Children’s Court

shall be transferred to the court in which the adult is to appear.

(6) The court to which the matter has been transferred to under subsection (5), shall act in
accordance with the provisions of this Act in relation to the proceedings involving the child
concerned,

Separation andjoinder oftrials involving children only.

140. (1) A prosecutor may join the trial ofa child offender with that of any other accused child
in the same proceedings at any time before evidence has been led in respect of the charge in
question.

(2) Where two or more children are charged jointly, whether with the same offence or
different offences, the Children’s Court mayat any time during the trial, upon the application of
the prosecutoror by or on behalf ofany ofthe children, direct that the trial ofany one or more of
the children shall be held separately from the trial ofthe other children, and the Children’s Court
mayabstain from givingjudgementin respect of any such children.
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Adjournmentofproceedings.

141. (1) The Children’s Court or any other court acting underthe provisions ofthis Act shall
finalise all trials of accused children as speedily as possible and shall ensure that remands are

limited in number and in periods between remands,

(2) Acourt other than Children’s Court acting under the provisionsofthis Act shall ensure
that trials of accused children receive priority on the roll of such court.

(3) Where the child has been remandedin custody, the presidingofficer shall ensure that the
requirements set out under section 115 (6) regarding remands to places of safety or prison are
complied with.

(4) Where a child has been remanded to custody pendingtrial in the Children’s Court or any
other court acting under the provisionsofthis Act, the plea andtrial ofsuch child shall be finalised
within a period not exceeding three months, after which period the child shall be released from
detention.

Powersofofficerpresiding in Children’s Court.

142. (1) If, at any time before conviction, or after conviction and before sentence, the child

accepts responsibility for an offence and the Children’s Court in which the child appearsis ofthe
opinion that the matter should be diverted, the court may refer the child to any diversion option
referred to undersection 115, and, any finding ofguilt shall be considered not to have been made.

(2) If, at any time before conviction, or after conviction and before sentence, the Children’s
Court is of the opinion that substantial grounds exist that an alternative dispute resolution
mechanism may be appropriate to the resolution of the matter before the court, the Court may
stop the proceedings and order that the matter be referred to a victim-offender mediation,a family
group conferenceorother restorative dispute resolution or make any other order as it may deem
necessary to resolve the matter.

(3) If the matter is referred to victim-offender mediation, family group conference or other
restorative dispute resolution process, the written recommendations emanating from such

mediation, conferenceor process shall be re-submitted to the Children’s Court within 14 days if

the child is not in custody upon which such Court may-

(a) confirm the recommendations by making such recommendationsan orderofthe
Court;

(b) substitute or amend the recommendations and make an appropriate order; and

(c) reject the recommendations and proceed with thetrial.

(4) If the child is in custody the written recommendations emanating from such mediation,

conference or processshall be re-submitted to the Children’s Court within five days after referral
of the matter.

(5) Where the Children’s Court acts under the provisions of subsection (4) (a) or (b), any

finding ofguilt madein relation to the matter before the Children’s Court shall be considered not
to have been made.
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Failure to attend courtproceedings.

143. (1) Ifa child fails to appear at any proceedings in the Children’s Court or any other court

acting in terms of the provisionsofthis Act, the prosecutor may request the presiding officer in

such proceedingsto issue a warrantofarrest in respect of such child.

(2) If the presiding officer, upon the appearance of a child in the Children’s Court or any
other court acting under the provisionsofthis Act, after the execution ofa warrantofarrest, finds
thatthe failure of the child to appearat the proceedings concerned was dueto fault on the part of
the child, he may take that factor into account when making a decision as to how the matter should
proceed.

Privacy and confidentiality.

144, (1) Where a child appears before the Children’s Court or any other Court acting under the
provisionsofthis Act, no person other than the persons referred to under sections 80 (3) and 107
(4) may be present unless such person’s presence is necessary in connection with such proceedings
or is authorised by the Court on good cause shown.

(2) No person, institution or organisation may publish in any manner whatsoever, any

information which reveals or may reveal the identity of a child underthe age of eighteen years
appearing at an assessment, a preliminary inquiry or before the Children’s Court or any other
court acting in terms of the provisions ofthis Act, or ofa witness under the age of eighteen years
appearing at any proceedingsreferred to in this Act.

(3) Subjectto the provisions ofsubsection (4), no prohibition or direction underthis section

may prevent -

(a) any person,institution or organisation from gaining access to information pertaining
to a child or children governed by this Act if such access would bein the interests,
safety or welfare ofany suchchild or of children in general;

(b) the publication, in the form of a bonafide law report, of-

_ (i) information for the purpose of reporting any question of law relating to the
proceedings in question; or

(ii) any decision or ruling given by any court on such question, and

(c) the publication, in the form of any report of a bonafide professionalor technical

nature, ofresearch results and statistical data pertaining toa child or children governed
by this Act if such publication would be in the interests, safety or welfare ofany such
child or of children in general.

(4) Thereports referred to under subsection (3) (b) and(c) shall not mention the nameofthe
child charged or of the child against whom orin connection with whom the offence in question
was alleged to have been committed or of any child witness at such proceedings, and may not
mention the nameofa person accused with the child or place where the offence in question was
alleged to have been committedifthis may reveal the nameofthe child.

(5) Nothing underthis section prevents publication of information or making of reports that
expose the identity and names ofpersons, institutions and organisations that are involved in the
commission or aiding and abetting the commission of offences involvingchildren.

(6) Any person who publishes any information in contravention ofthis section or contrary
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to any direction or authority under this section or who in any mannerreveals the identity of a

child or of a witness in contravention ofa direction under this section, commits an offence andis
liable on conviction to a fine not exceeding twenty thousand Emalangenior to imprisonment term

not exceeding two years.

Evidence through intermediaries.

145, (1) Whenever proceedings involving children are pending before any court andit appearsto
such court that it would expose any witness under the age of eighteen years to undue mental
stress or suffering if he testifies at such proceedings, the court may, subject to subsection (5),
appoint a competent person as an intermediary in order to enable such witnessto give evidence
throughan intermediary.

(2) Except for examination by the court, examination, cross-examination or re-examination

of any witness in respect of whom a court has appointed an intermediary under subsection (1),
shall take place in any mannerother than through that intermediary.

(3) The appointed intermediary may, unless the court.directs otherwise, convey the general
purport of any question to the relevant witness.

(4) Ifa court appoints an intermediary under subsection (1), the court may direct that the

relevant witness may give his evidenceat any place-

(a) which is formally arranged to set that witness at ease;

(b) which is so situated that any person whose presence may upset that witness,is

outside the sight and hearing ofthat witness; and =. -

- (c) which enables the court and any person whosepresenceis necessary at the relevant
proceedings to see and hear, either directly or through the medium ofany electronic

or other devices, that intermediary as well as that witness during his testimony.

(5) The Minister of Justice may by notice in the Gazette determine the persons or the

category or class of persons who are competent to be appointed as intermediaries.

(6) An intermediary whois notin the full-time employment ofthe State shall be paid such

travelling and subsistence and otherallowances in respect of the services rendered by him as the

Minister of Finance, may determine.

(7) No oath, affirmation or admonition which has been administered through an intermediary

shall be invalid and no evidence which has been presented through an intermediary shall be
inadmissible solely on account of the fact that such intermediary was not competent to be
appointed as an intermediary under subsection (5), at the time when such oath, affirmation or
admonition was administered or such evidence waspresented.

(8) If at any proceedings it appears to a court that an oath, affirmation or admonition was
administered or that evidence has been presented through an intermediary who was appointed in
good faith but, at the time ofsuch appointment, was notqualified to be appointed as an intermediary
under subsection (5), the court shal! make a finding as to the validity ofthat oath, affirmation or

admonition or the admissibility of that evidence, as the case may be, with due regard to-

(a) the reason why the intermediary concerned was not qualified to be appointed as an
intermediary, and the likelihood that the reason concernedwill affect the reliability of

the evidence so presented adversely;
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(b) the mentalstress or suffering which the witness, in respect ofwhom that intermediary
was appointed, will be subjected to if that evidenceis to be presented anew, whether
by the witness in person or through another intermediary; and

(c) the likelihood that real and substantial justice will be impaired if that evidenceis

admitted.

(9) Nothing underthis section prevents the prosecution from presenting anew any evidence
which was presented through an intermediary referred to under subsection(7).

(10) The provisions of subsection (7) shall also be applicable in respect ofall cases where
an intermediary referred to in that subsection has been appointed, and in respect of which,at the
time ofthe commencementofthat subsection,the trial court or the court considering an appeal or
review,has not delivered judgement.

PART XVII
LEGAL REPRESENTATION

Principles relating to legal representation.

146. (1) Achild has a right to legal representation in any legal proceedings.

(2) legal representative appearing on behalf a child under this Act shall -

(a) allow the child to give independent instruction on the mannerin which the caseis to
be conducted;

(b) clearly explain the child’s rights and responsibilities in relation to any proceedings
under this Act and whichthe child is involved to him in language which he can
understand;

(c) encourage informed decision- making by explaining possible options and the
consequences ofdecisions;

(d) promote diversion where appropriate whilst ensuring that the child is not unduly
influenced to acknowledge guilt;

(e) ensure that all time periods or delays throughoutthe case are kept to the minimum

and that remandsare limited in numberand period of time between each remand;

(f) ensure that the child is able to communicate in his language, and in cases wherethe

legal representative does not speak the same languageasthe child, ensure that an
interpreter is used who should also be apprised of these principles; and

(g) becomeacquainted with the local options for diversion andalternative sentencing.

Appointmentofa legal representative.

147. (1) Achild may have legal representation at any stage of proceedings underthis Act.

(2) Achild shal] be advised by a police officer, a social worker, the inquiry magistrate and the
officer presiding in the Children’s-Court that he has the right to fegal representation.
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(3) Thechild, his parent or guardian may appointa legal representative of their choice and
they are responsible for the payment of such services.

(4) Where a child exercises his right to have a legal representative appointed at the State
expense, a social worker, police officer or prosecutoror officer presiding in the Children’s Court
shall request for a court appointed attorney to represent the child pro bono.

(5) After the finalisation ofthe preliminary inquiry, if a legal representative has not yet been
appointed and the child, his parent or guardian has indicated that they do notintent to select a
legal representative of their own choice as referred to under subsection (3), such child shall be
represented by a court appointed attorney pro bonoif-

(a) the child is remanded in detention;

(b) charges areto be instituted in the Children’s Court or any other court acting underthe
provisions of this Act in respect of any offence.

(6) The inquiry magistrate shall cause a child referred to under subsection (5) to be made
aware on the same day that the preliminary inquiry is finalised of the appointment of a legal

representative.

(7) The inquiry magistrate shall -

(a) furnish the child concerned with the nameand contact details ofsuch legal
representative; and

(b) make an appointment for the child to consult with such legal representative as soon

as possible.

(8) Wherea child is in detention as referred to undersubsection (5) (a), the legal representative
appointed in terms of that subsection shall , within seven days of receiving instructions to
represent such child, consult with the child at the place whereheis being held, provided that such
placeis within a reasonable distance from the court in which thechild is appearing.

Waiver oflegal representation in some circumstances.

148. (1) Achild requiring legal representation under the provisionsofsection 147 (5) (a) and (b)
maynot waivethe legal representation, except where the child is charged with an offencelisted in
the Schedule and such child is not in detention.

(2) Where a child mentioned under section 147 (5) (a) and (b) declines to give instructions
to his appointed legal representative, this factor shall be broughtto the attention of the inquiry
magistrate or the officer presiding in the Children’s Court, as the case may be, whereupon the
court shall question the child to ascertain the reasonsforthe child’s declining to give instructions
to the legal representative and note such reasons onthe record ofthe proceedings.

(3) If, after questioning the child under subsection (2), the Children’s Court is ofthe opinion
that such application will be appropriate, the child may be given the opportunity to make a fresh
application for a court appointed attorney to represent the child pro bono.

(4) If the questioning under subsection (2) reveals that the child does not wish to have the
assistance ofany legal representative, the court shall instruct a legal representative appointed by
the court to attend all future hearings, address the court on the merits of the case and note an
appealor review if, at the conclusion of thetrial, an appeal or review is considered bythe legal
representative to be necessary.
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PART XVHI
SENTENCING

Powerto impose sentence after a chargeisproved.

149. A Children’s Court or any other court acting under the provisions of this Act may, after
proving a charge against a child, impose a sentence in accordance with the provisionsofthis Part.

Pre-sentence report.

150. (1) A Children’s Court, or any other court imposing a sentence undertheprovisionsofthis
Act, shall require the preparation and placement of a pre-sentence report, whether written or
verbal by a social worker, before court prior to the imposition of sentence or the court may
dispense with the pre-sentence report where the proof of charge is of an offencelisted in the
Schedule or where requiring such a report would cause unduedelayin thefinalisation ofthe case,
and which delay would be prejudicial to the best interests of the child.

(2) The Children’s Court or any other court sentencing a person underthe age of eighteen
yearsshail not impose a sentence with a residential element, unless a pre-sentence report has been

placed before such court.

(3) The Children’s Court or any other court acting under the provisions of this Act which
imposes any sentence involving detention in any residential facility, shall certify on the warrant
ofdetention that such pre-sentence report has been placed before the court prior to the imposition
of the sentence.

(4) Wherethe certification referred to under subsection (3) does not appear on the warrant

of detention issued under the provisions of this Act, the persons admitting such child to the
residential facility in question shall remit the matter back to the court.

(5) No person may admit a child under the age of eighteen yearsto any facility under this

Act unless the warrantofdetention containsthecertification referred to under subsection (3), and

a person who admits a child without the necessary certification commits an offence andis liable
on conviction to a fine not exceeding five thousand Emalangeni or to imprisonment term not
exceeding two years.

Evidence ofprevious diversion and other evidence relevant to sentence,

151. (1) Evidence that a child has been previously diverted, and has attended a programme or

completed community service or other diversion option may be adduced after conviction and
before the imposition of sentence, provided that such evidence of previous diversion may not be
considered in aggravation ofthe sentence.

(2) The evidenceofthe previous diversion referred to under subsection (1) may be considered
relevantto the selection of a particular programme, community service option or other sentence
option referred to under sections 153, 154, 155 or 156.

(3) The Children’s Court or any other court imposing a sentence under the provisions of
this Act may consider written or oral evidence from the victim orvictimsofthe offence about the
impactof the offence as evidence relevant to the sentence.

(4) The Children’s Court or any other court imposing a sentence under the provisions of
this Act may consider any other written or ora] evidence relevant to sentence.
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(5) The Children’s Court shall request the child concerned and his parents or guardian to

address the court on sentence, and, where a pre-sentence report has been submitted, shall allow
the child and his parents or guardian an opportunity to place in dispute any finding or

recommendation madein such report.

(6) The prosecution may, after conviction, prove any previous convictions against the child,

and the court shall establish whether the child admits or denies any such previous convictions,
howeverthat the prosecution may lead evidence to prove any convictions denied by thechild.

(5) For the purposes of subsection (6), a documentrelating to the finger prints of a child

which emanates from the Police is admissible as preliminary proofofthe facts contained therein.

Nature ofsentences.

152. A presiding officer imposing a sentence under this Act may impose any oneof the options
referred to under section 128 (2), (3),(4) or (5), or any ofthe sanctionsreferred to in sections 153,

154, 155 or 156.

Sentences not involving residential element.

153. (1) Asentence not involving a residential element which is available as a sentence for the

purposes of this Act includes -

(a) (i) restitution of a specified object to a specified victim or victimsofthe alleged

offence where the object concerned can be returned or restored, or payment of
compensationto a specified person, persons, group or institution in an amount

which the child or his family is able to afford;

(ii) in amatter where there is no identifiable person or persons whom compensation

or reparation could be paid or provided to in terms ofparagraph(i), payment of

asum of moneyorrestitution of specified goods to a community organisation,
charity or welfare organisation concerned with activities which benefit children,
identified by the child whois to be sentenced; or

(iii) any form of symbolic restitution;

(b) an oral or written apology to a specified personor institution;

(c) acorrectional reprimand;

(d) placement under a good behaviourorderfor a period not exceeding six months;

(e) placement undera family time order for a period not exceeding six months;

(f) placement under a compulsory schoolattendance orderfor a period not exceeding six

months;

(g) placement undera positive peer association order for a period not exceeding six

months;

(h) that the child and membersofhis family attend guidance or counselling with a specified

providerofsuch services, for a period not exceeding 12 months ;

(i) placement underthe care and control of an appropriate adult specified by the court;
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(j) placement under a supervision and guidanceorderfor a period not exceeding 12
months;

(k) compulsory attendanceat a specified centre or place for a specified programme for a

specified vocational or educational purposefor a period not exceeding 20 hours each
week, for a maximum ofsix months except that where a child is over the age of
compulsory school attendance and is no longer attending formal schooling,
compulsory attendanceat a specified centre or place for a specified educational or
vocational purpose for a maximum period of not more than 35 hours per week to

be completed within a maximum period of 12 months may be imposed;

~

(1) performance without remuneration of someservicefor the benefit of the community
under the supervision or control of an organisation or an institution, or a specified
person or group identified by the presiding officer, or by the social worker of the
district in which the Children’s Court is situated for a maximum period of250 hours
and to be completed within 12 months except that this sentence may notbe -

(a) imposed upon a child under the age of thirteen years; or

(b) harmfulto a child’s health or development and may notprejudice school attendance.

Postponement orsuspension ofsentence.

154. (1) The passing of any sentence may be postponed , with or without one or more of the
conditions referred to under subsection (2) for a period not exceeding three years.

(2) The conditions of postponementreferred to under subsection (1) may include -

(a) restitution, compensation or symbolic restitution;

(b) an apology;

(c) the obligation not to re-offend;

(d) being ofgood behaviour;

(e) school attendancefor a specified period;

(f) attendance at a victim-offender mediation, a family group conference or other restorative
dispute resolution process;

(g) the attendance ofguidance or counselling with a specified provider of such services
for a specified period by the child and membersofhis family;

(h) submitting to supervision and guidancefor a specified period; or

(i) any other condition appropriate to the circumstancesofthe child and in keeping with
the principles of this Act, which promotes the children’s reintegration into society.

(3) The whole or any part of a sentence referred to under section 153 may be suspended,
without conditions, or with one or moreof the conditions referred to under subsection (4).

(4) The conditions of suspension referred to under subsection (3) include-
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(a) the obligation notto re- offend;

(b) restitution, compensation or symbolic restitution; and

(c) any other measure, including a sanction referred to under section 153 if such sanction

has not been imposed as the sentence to be suspended, which is appropriate to the
circumstancesofthe child and in keeping with the principles of this Act, and which

promotes the children’s reintegration into society.

(5) Where a Children’s Court has postponed the passing ofsentence under subsection(1) for

a specified period and the Children’s Court is, after expiry of the period, satisfied that any
conditions imposed have beenfulfilled, the Children’s Court may decline to impose a sentence
and maydischargethe child except that the conviction may be recorded as a previous conviction

or the presiding officer may act in accordance with the provisions of section 142 (1).

Sentences with restorativejustice element.

155, (1) Asentence involving a restorativejustice element whichis available as a sentenceforthe
purposesof this Act includes-

(a) referral ofthe child concerned to appear at a victim-offender mediation;

(b) family group conference; or

(c) other restorative justice process,

at a specified time on a specified date and at a specified place.

(2) The decisions or agreements reached at the process referred to under subsection (1) and

instituted under this section shall be referred back to the Children’s Court or any other court
acting under the provisionsof this Act-

(a) within 14 daysif the child concernedis in detention; or

(b) within 21 days ifthe child concernedis not in detention

to be taken into accountin the consideration of an appropriate sentence.

(3) Where the presiding officer in the Children’s Court or any other court passing sentence
underthis Act does not agree with the terms of the decision or agreementreachedat the process
referred to under subsection (1) and imposes a sentence which differs in a material respect from

that agreed to or decided upon, he shall note the reasons for deviating from the agreement or

decision on the record ofthe proceedings.

(4) Where an agreementor a decisionis not reachedat a processreferred to under subsection
(1), the matter shall be referred back to the presidingofficer in the Children’s Court or othercourt
acting under the provisions of this Act for imposition of a sentence.

Sentences involving imprisonment.

156. (1) Imprisonment for a maximum period of three years may be imposed as a sentence for

the purposes of this Act except that this sentence may not be imposed on a child below the age

of 16 years.

(2) The whole or any part of a sentence referred to under subsection (1)
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may be postponed or suspended with or without conditions as referred to undersection 154 (2),
on condition that the child performsa service for the benefit ofthe community or on condition
that the child attend a specified centre for a specified purpose as referred to undersection 153 (k).

Sentences involving residential element.

157. (1) No sentence involving a residential element may be imposed upona child unless the
presiding officer is satisfied that-

(a) the seriousnessof the offence justifies such a sentence;

(b) the protection of the community justifies such a sentence;

(c) the severity of the impact of the offence upon the victim was ofsuch magnitudethat
such a sentenceis justified; and

(d) the child has previously failed to respond to non-residential alternatives.

(2) The presiding officer imposing any sentence involving a residential element on a child

shall note the reasons for handing down such sentence on the record of the proceedings and
communicate such reasonsto the child in languagethat he can understand.

(3) Asentence involving aresidential element whichis available as sentence for the purposes
ofthis Act includes -

(a) referral to a programmewith a periodic residential requirement where the duration of
the programmedoesnot exceed 12 months, and no portion ofthe residence requirement
exceeds 21 nights, with a maximum of60 nights for the duration of the programme;
and .

(b) referral to a facility, and subject to the conditions set out under section 159.

Contribution order.

158. (1) Where anorder has been made bythe Children’s Court placing child in the custody of
someother person or sending a child to an approved school, the Children’s Court may -

(a) order the parent or guardian ofthe child to make contributions towards the maintenance
ofthe child;

(b) order a child who has attained the age of16 years and is engaged in remunerative work
to make contributions towards his maintenance; or

(c) from time to time vary or revoke an order made under paragraph(a) or(b).

(2) Acontribution order may be madeon the application ofthe person in whose custody the
child is placed or whois namedin the approved schoolorder.

(3) A contribution order shall remain in force as long as the committal order or approved
school orderis in force.

(4) A person on whom a contribution order is made shall, ifhe changes his address, forthwith
give notice thereofto the person who was, immediately before the change,entitled to receive the
contributions.
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(5) A person whofails to give notice under subsection (4) commits an offence andis liable on
convictionto a fine of not less than one thousand Emalangeni.

Referralto residentialfacility.

159. (1) Where a sentencereferred to under section 157 is areferral to an approved school, such
sentence may be imposed fora period not less than six months and, subject to subsection (2), a
period not exceeding two years.

(2) A sentence to an approved school for longer than two years may be imposed where the

child is a child below the age of 16 years who would otherwise have been sentenced to imprisonment,
and wherethe offence is so serious as to warrant such sentence.

(3) A child referred to under subsection (2) who, at the time of the sentence is below the 16
years, may not be permitted to reside in an approved school beyondthe age of 18 years.

(4) Achild referred to under subsection (1) who is 16 years or older at the time of sentence,

may be permitted to reside in an approved schooluntil expiry of his sentence.

(5) A sentence to an approved school may not be extended by administrative action and any
application for the extension of the duration of the sentence should be considered by the court
which imposedthe origina] sentence.

(6) Where a sentence referred to under section 157 is a sentence to imprisonment, such
sentence may not be imposed unless-

(a) the child is 16 years of age or above; and

(b) substantia] and compelling reasons exist for imposing a sentence of imprisonment
because a charge against the child has been proved whichis both serious and violent
or because the child has previously failed to respond to alternative sentences, including

residential sentences other than imprisonment.

(7) No sentence of imprisonment may be imposed ona child in respect ofan offence listed in
the Schedule.

(8) Where a sentencereferred to under section 157 is a sentence of imprisonment, the whole

or any part ofthat sentence may be suspended on oneofthe conditions referred to under section
157 (2), on condition that the child perform service for the benefit of the community as referred

to undersection 153 (i), or on condition that the child attend a specified centre for a specified

purposereferred to under section 153 (k), or on condition that the child is send to prison as
referred to undersection 156.

(9) No sentence of imprisonment may be imposed ona child underthe provisionsofthis Act
for a period exceeding 15 years on any charge, and where a child is sentenced to periods of
imprisonment on more than one charge and the sentences cumulatively amount to more than 15
years the sentences shall be served concurrently.

(10) Subject to subsection (11), where a child fails to comply with any condition imposed in

relation to any other sentence, such child may be brought before the Children’s Court for re-
imposition of an appropriate sentence, which may include a sentence of imprisonment.

(11) Any period oftime that a child has spent in prison while awaitingtrial shall be deducted
by the presiding officer from any period of imprisonment imposedas a sentence.
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Monetarypenalties.

160. No monetary penalty payable to the State may be imposed as a sentence by Children’s
Court or any other court acting underthe provisionsofthis Act, except that if a penalty involving
a fine and imprisonmentin the alternative as prescribed for an offence, the presiding officer may
impose a sentence referred to under section 153 (a) (i), (ii) or (iii), but not the alternative of
imprisonment.

Prohibition ofcertainforms ofpunishment.

161. (1) No sentenceoflife imprisonmentor death may be imposed on a child or any person who
was 18 years or below at the time the offence was committed.

(2) No sentence of corporal punishment or any form of punishmentthat is cruel, inhumane

or degrading may be imposed on a child.

(3) Achild who has been sentenced to attend an approved school! may not be detained in
prison whilst awaiting designation of the place where the sentence will be served.

PART XIX
PROBATION

Probation order.

162. (1) [fthe Children’s Court before which a charge against a child is Proved,is ofthe opinion
that having regard to the circumstances, including the nature ofthe offence andthe character ofthe
child, it is appropriate to do so, the Children’s Court may make a probation order.

(2) The Children’s Court, before making the probation order under subsection (1), shall
explain to the child in a languagethat the child understands-

(a) the effect of the order; and

(b) that if he -

(i) fails to comply with the probation order; or

(ii) commits another offence,

he shall be liable to be dealt with for the original offence as well as for the other offence.

(3) A probation order shall have effect for such period not more than twoyears from the date
of the order as may be specified in the probation order.

4) For the purposes of securing the good conduct and supervision of the probationer or
preventing a repetition by him of the same offence or the commission of other offences, a
probation ordershalt -

(a) require the probationer to comply during that period to the supervision ofa probation

officer;

(b) specify that the probationer is not to commit any offence during the term ofprobation
order; and ,
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(c) contain such other requirements, as the Children’s Court having regard to the

circumstances of the case considers necessary including any one or moreofthe
following-

(i) that the probationershall reside at the probation hostel, at the homeofhis:
parent or guardian orrelative or at some otherplace; ,

(ii) that the probationer shall attend an educational institution to be recommended
by a social worker;

(iii) that the probationer shall remain indoorsat his place of residence,be it at the
probation hostel or at a home, during hours to be specified.

(5) Without prejudice to the powers of the Children’s Court to make orders, the payment of
sums by way of damagesfor injury or compensation for loss shall not be included amongst the

requirementsofa probation order.

(6) The Children’s Court, before making a probation order containing requirements as to
residence -

(a) shall consider the homeenvironmentofthe child; and

(b) ifthe order requires a child to reside in a probation hostel, shall specify in the order
the period for which he is so required to reside, but that period shall -not extend
beyond 12 months from the date of the order.

(7) The Children’s Court which makesa probation ordershall -

(a) immediately give a copy ofthe order-

(i) to the probationer,

(ii) to the social worker or another person under whose supervision the probationer
is placed; and

(iii) to the person in charge of the probation hostel or other place in which the
probationeris required by the orderto reside; and

(b) send to a Children’s Court for the district or area named in the order in which the
probationer is required to reside during the probation period a copy of the order

together with such documents and informationrelating to the case as it considers
likely to be of assistance to the court.

(8) The Children’s Court in making a probation ordermay,if it thinksit is expedientfor the
reformation of the probationer, place the probationerin the charge of any person who consents
to accept the probationer, on that person’s giving security for the good behaviourofthe probationer.

Failure to comply with probation order.

163. (1) If at any time during the probation period it appears to the Children’s Court that a
probationer has failed to comply with any of the requirements of the probation order, the
Children’s Court may issue -

(a) asummonsrequiring the probationer to appearat the place and time specified in the
summons;or
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(b) a warrantofhis arrest.

(2) A warrant under subsection (1) shall not be issued except on information in writing and on
oath submitted by the probation officer.

(3) Asummonsor warrant issued underthis section shall direct the probationer to appear or
be brought before the Children’s Court.

(4) Aprobationer whenarrested under subsection (1) may, ifnot brought immediately before
the Children’s Court under subsection (3) -

(a) be placed underdetention; or

(b) be released on bail, with or without sureties,

until such time as he can be brought before the Children’s Court.

(5) Ifit is proved to the satisfaction of the Children’s Court that a probationer has failed to
comply with any of the requirements of the probation order under section 162 (4)(a) or (c) the
Children’s Court may, without prejudice to the continuanceofthe probation order deal with the
probationer for the offence in respect in which the probation order was made in any mannerin

which the Children’s Court could deal with him ifthe Children’s Court had just found him guilty
of that offence.

Effects ofprobation.

164. (1) The finding ofguilt for an offence for which an order was made underthis Part placing
the child in conflict with the law on probation shall be deemednotto be a proved charge for any
purpose other than for the purposesof-

(a) the proceedings in which the order was made; and

(b) any subsequent proceedings which may be taken againsta child underthis Part.

(2) The provisions of subsection (1) shall not affect the right of any suchchild -

(a) to appeal againstthe finding of guilt; or

(b) to rely ona finding ofguilt in bar ofany subsequent proceedingsfor the same offence.

Variation ofprobation order.

165. (1) Ifthe Children’s Court is satisfied that a probationer proposes to change or has changed
his residence from the district or area namedin the probation order to anotherdistrict or area, the

Children’s Court may, and if an application is made by a social worker, shall, by order vary the
probation orderby substituting for the district or area namedtherein the district or area where the
probationer proposesto reside oris residing.

(2) If the probation order contains requirements which, in the opinion of the Children’s

Court cannot be complied with unless the probationer continues to reside in the district or area

namedin the order, the Children’s Court shall not vary the order except in accordance with

subsection (4).
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(3) Ifa probation orderis varied under subsection (1), the Children’s Court shall send to the
Children’s Court for the new district or area namedin the order a copyofthe order together with
such documents and information relating to the case as it considerslikely to be of assistance to
that Children’s Court.

(4) Without prejudice to subsections (1) and (3) the Children’s Court may on the application

made by a social worker or by the probationer vary the probation orderby -

(a) revoking any of the requirements in the probation order; or

(b) inserting in the probation order, either in addition to or in substitution for any such
requirement, any requirement which could be includedin the orderifthe order were
then being made by the Children’s Court in accordance with section 162.

(5) The Children’s Court shall not vary a probation order under subsection (4) by -

(a) reducing the probation order; or

(b) extending that period such that the probation period becomes more than twoyears,

Variation ofprobation order.

166. (1) The Children’s Court by which a probation order was made may, on an application made
by a social worker, the parent or guardian of the probationer or the probationer, discharge the

probation order.

(2) The Children’s Court shall not deal with an application under subsection (1) without

summoningthe probationerunless the application is made by a social worker.

(3) If-

(a) the Children’s Court discharges a probation order under subsection (1); or

(c) a probationer dealt with under section 163 for the offence for which he wasplaced on
probation, the probation order shall cease to have effect.

Children’s court to give copies ofvarying or discharging order to social worker.

167. On the making ofan ordervarying or discharging a probation order undersection 165 or 166
respectively -

(a) the Children’s Court shall forthwith give sufficient copies ofthe varying or discharging
orderto a social worker;

(b) the social workershall give a copy of the varying or discharging orderto -

(i) the probationer; or

(c) the person in charge of the probation hostel or place in which the probationer is or
wasrequired by the order to reside.
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PART XX
APPEAL AND REVIEW

Appealby child against whom a charge has been proved.

168. Any child against whom a charge has been proved by the Children’s Court or any other
court acting under the provisions of this Act has the right to appeal to an uppercourt.

Automatic review in certain cases.

169. (1) Any sentence which involves a residential element imposed on a child undersection
157 or 159. and any sentence involving imprisonment imposed on a child undersection 155, shall
be subjected in the ordinary course to review by an upper court.

(2) Any sentence involving a residential element imposed under the provisions of this Act

which is wholly or partially suspended, is subject to review under subsection (1).

(3) The review procedurereferred to under subsections(1) or (2) shall be deferred where a
child has appealed against a proven charge or sentence and has not abandoned the appeal, and

shall cease to apply with reference to such an accused when judgementis given.

(4) Each sentence on a separate charge shall be regarded as a separate sentence for the
purposesof rendering a sentence subject to the provisions ofthis section.

(5) Proceedings whichfall within the ambit ofthis section for the purposes ofreview shall be
reviewed whetheror not the accused was legally represented at any stage of the proceedings.

(6) A judicial officer conducting a review underthis section has the powerto -

(a) confirm,alter or quash the proven charge;

(b) in the eventofseveral proven charges being quashed, where the charge was proved on

one oftwo or more alternative charges, confirm,alter or quash the other alternative

chargesoroneor otherofthe alternative charges;

(c) confirm,alter or set aside the sentence or any other order of the lower court;

(d) set aside or correct the proceedings of the lower court;

(e) generally give such judgementor impose such sentence or makesuch orderas the
lower court ought to have given, imposed or made on any matter which was beforeit
at the trial of the case in question; or

(f) increase the sentence imposed by the lower court or impose any form of sentence.

(2) A judicial officer exercising powers underthis section may receive any evidence or cause
a subpoenato be served on any person to appear for the purposesof giving evidence.

Review in other instances.

170. (1) Nothing contained in this Act shall be construed as depriving the High Court ofits
inherentright to review irregularities in proceedings of lower courts.
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(2) If, in any case of a child in conflict with the law in which the Children’s Court or any

othercourt acting underthe provisionsofthis Act has imposed a sentence whichis not subject to
automatic review in the ordinary course,it is brought to the notice of thejudge of the High Court
that the proceedings in which the sentence was imposed were not conducted in accordance with
justice, such court or judge has the same powersasifthe matter has been laid before that court or
thejudge concerned undersection 169.

Review ofproceedings afterproving a charge but before sentence.

171. (1) If the presiding officer after a charge has been proven but before sentence is of the
opinion that the proceedings have not been conducted in accordance with justice, he may, without
sentencing the accused, record reasons for this opinion and transmit them, together with the

record ofthe proceedings, to the registrar of the High Court, whoshall cause the matter to be set
downbefore ajudge in chambers for review.

(2) The review referred to under subsection (1) shall be conducted in the same wayas an
automatic review under section [69.

Suspension ofexecution ofsentence.

172. (1) The execution ofany sentence may not be suspended bythe noting of an appeal against
a proven charge or sentence or pending review unless the court which imposed the sentence
releases the child concerned on conditionsreferred to under section 113 (3),(4) and (5)or, in the
case of a sentence not involving a residential element, suspends the operation of the sentence
pending the finalisation of the appeal or review.

(2) Where the execution of a sentence has been suspended in terms ofsubsection (1), it may

be a further condition, where appropriate, that the child against whom a charge has been proven
shall report at a specified place and time uponservice, in the mannerprescribed by the rules of
court, of a written order upon him in order that effect may be given to any sentence in respect of
the proceedings in question.

PART XxI
CHILDREN AT RISK OF OFFENDING

Children at risk ofoffending.

173. (1) Ifthe parent or guardian of a child requests the Children’s Court orally or in writing to
detain a child in an approved school, probation hostel or centre on the groundsthatthe parentor

guardianis unable to exercise proper control over the child, the Children’s Court -

(a) shall immediately inquire into the circumstancesof the parent(s) or guardian(s )

request;

(b) shall direct a social worker to submit a social assesment report to the Children’s
Court for the court to determine whether an order under subsection(2) may be made
in respect of the child; and

(c) after hearing the child may orderthe child to be temporarily detained in an approved
school, probation hostel or centreif it deems it necessary to doso.

(2) If after considering the report referred to in paragraph (1)(b) and the comments ofthe
child thereon, the Children’s Court is satisfied that -

(a) it is expedientso to deal with the child; and
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(b) the parent or guardian understandsthe results which will follow from and consentsto

the making ofthe order,

the Children’s Court may, on the recommendation ofthe social worker, order that the child -

(i) be sent to an approved school, probation hostelor centre, as may be appropriate;
or

(ii) be placed for such period not exceeding three years under the supervision of a

social worker or some other person appointed for the purpose by the Children’s

Court,

and any such order may require the child to reside for a period not exceeding 12 months in a
probation hostel, approved school or other appropriate institution.

Supervision by social worker or otherperson.

174. (1) Ifa Children’s Court makes an order undersection !73(2) (ii) placing a child under the
supervision of a social worker or some otherperson, that officer or other person -

(a) shall, while the order remains in force, visit, guide and counselthe child; and

(b) may, if it appears necessary to do so, at any time while the order remains in force,

bring the child before the Children’s Court.

(2) The Children’s Court before whom a child is brought under subsection (1) (b) may,ifit
deemsit expedient to do so, amend the order made undersection 173 and .

(a) send the child, subject to the consent ofthe child’s parentor guardian, to an approved

school, place of safety or centre, which everis appropriate; or

(b) place the child in the care ofa fit and proper person, whethera relative or not, whois
willing to undertake the care of the child, for the unexpired period ofthe order.

PART XX
INSTITUTIONS

Places ofsafetyfor children in need ofwelfare.

175. (1) The Minister may by notice in the gazette, designate, establish or appoint anyplace,
institution or centre to be a place of safety for the care and protection of children.

(2) The Minister shafl determine conditions and requirements to be met byall places of
safety and shall not register any place of safety unless and until it has met those conditions and
requirements.

(3) The Department of Social Welfare shall -

(a) maintain a directory ofall registered places of safety; and

(b) be responsible for monitoring and supervision of the places of safety.

(4) The Director of Social Welfare shall advice the Minister on the designation, establishment

or appointment of any place, institution or centre to be a place of safety for the care and

protection ofchildren.
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(5) The Minister shall have powers to appoint commission ofenquiry on any placeofsafety

should need arise. 2

(6) The Minister shall have the power to revoke a designation or appointment made under
subsection (1) if the person who runs a place of safety does not comply with the provisions of
subsection (2).

Escape or removalofchildfromplaceofsafety.

176. (1) Achild who escapesor is removed from a place of safety without lawful authority -

(a) may be apprehended by social worker, police officer and shall be brought to the
place of safety; and

(b) shall be kept for such period which is equal to the remaining term ofhis stay underthe
order originally made by the Children’s Court.

(2) Thesocial worker, or police officer who apprehendedthe child shall investigate the case

so as to find out whythe child escaped.

Removing or helping a child to escapefromplace ofsafety.

177. A person who -

(a) removes a child from a place of safety without lawful authority;

(b) assists or induces, directly or indirectly, a child to escape from a placeof safety; or

(c) harbours or conceals a child who has so escaped, or prevents him from returning to
the place of safety, ©

commits an offence andis liable on convictionto a fine not less than ten thousand Emalangeni or
to imprisonmentfor a term not exceeding five years or to both.

Places ofdetention or custodyfor children in conflict with the law.

178. (1) The Minister may, by notice in the Gazette, designate, establish or appoint such places

of detention as may be required for purposesofthis Act.

(2) The Minister shall determine conditions and requirements to be met byall places of
detention or custody for children in conflict with the law and shall not register any institution
unless and until it has met those conditions and requirements.

(3) The Department of Social Welfare shall -

(a) maintain a directory ofall places of detention and custodyfor children in conflict
with the law; and

(b) be responsible for monitoring and supervision ofplaces referred to under paragraph
(a).

(4) The Director of Social Welfare shall advise the Minister on the designation, establishment

or appointmentof any place, institution or centre to be a place of detention or custody for the
care and protection of children in conflict with the law.
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(5) The Minister shall have powers to appoint commission (s) of inquiry on any place of
detention or custody should needarise.

(6) The Minister shall have the power to revoke a designation or appointment made under

subsection (1) ifthe person,institution or organisation which runs a place ofdetention or custody
does not comply with the provisions of subsection (2).

Remanding children to places ofdetention or custody.

179. (1) Achild shall ordinarily be remanded in custody in a place of detention designated,
established or appointed under this Act and situated in the same area as the Children’s Court by
which the child is remanded.

2) Theorderorjudgementin pursuance ofwhich child is committed to custody in a place
of detention shall be -

(a) delivered with the child to the person whois in chargeofthe place of detention; and

(b) an authority for his detention in the place of detention in accordance with the terms

of the order or judgement.

(3) A child while being detained and while being conveyed to and from the place ofdetention

shall be deemedto be in lawful custody.

(4) The Minister-

(a) shall cause places of detention or custody to be inspected; and

(b) may makeregulations-

(i) as to the classification, treatment, employment and control of children detained

in such places of detention or custody; and

(ii) to provide for the appointmentof fit and proper persons to visit periodically
children detained in such places ofdetention.

Escape or removalfromplace ofdetention or custody.

180. (1) Achild who escapesoris removed from a place ofdetention or custody without lawful
authority -

(a) may be arrested without a warrantby a social workeror a police officer and be
brought backto the place of detention; and

(b) shall be kept in a place of detention or custody for the remaining term of his term of
detention underthe orderordinarily issued by the Children’s Court.

(2) The social workeror police officer who apprehended the child shall investigate the case
so as to find out why the child escaped.

Removingor helping child to escapefromplace ofdetention or custody.

181. Any person who-

(a) removes a child from a place ofdetention or custody without lawful authority;
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(b) assists or induces,directly or indirectly, a child to escape from a place of detention or

custody; or

(c) harbours or conceals a child who has so escaped, or prevents him from returning to
the place of detention or custody,

commits an offence and is fiable on convictionto a fine ofnot less than ten thousand emalangeni
or to imprisonment for a term not exceeding five years or to both.

Probation Hostel.

182. (1) The Minister may, by notice in the Gazette, designate, establish or appoint such

probation hostels as may be required for the purposes of this Act.

(2) The Minister shal] make regulations for the managementand inspection of probation
hostels.

Child underthirteenyears not to be sent to probation hostel.

183. A child under the age of thirteen years shall not be sent to a probation hostel.

Childwho escapesoris removedfromprobation hostel.

184. A child who escapes or is removed from a probation hostel without lawful authority -

(a) may be arrested without a warrant by any social worker or police officer; and

(b) be brought backto the hostel or before the Children’s Court,

and the Children’s Court may deal with him for the offence for which he was sentto the probation
hostel in the same mannerin which the Children’s Court could deal with him if it had just proven
a charge against him.

Removing or helping child to escapefromprobation hostel.

185. Any person who-

(a) removes a child from a probation hostel without lawful authority;

(b) assists or induces, directly or indirectly, a child to escape from a probation hostel; or

(c) harboursor conceals a child who hasso escaped, or prevents him from returning to

the probation hostel, ,

commits an offence andis liable on conviction to a fine of notless than ten thousand emalangeni
or to imprisonmentfor a term not exceeding five years or to both.

Approvedschool.

186. (1) The Minister may, by notice in the Gazette designate, establish or appoint such

approved schools as may be required for the education,training and detention of children to be
sent there in pursuanceofthis Act.

(2) The Minister may classify such approved schools -
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(a) according to the ages of the persons for whom they are intended; and

(b) in such other ways as he may thinkfit so as to ensure that a child sent to an approved
schoolis sent to a school appropriate for his case.

Child underthirteenyears not to be sent to an approved school.

187. A child under thirteen years shall not be sent to an approved school.

When child can be sent to approved school.

188. (1) If-

(a) achild is found guilty of an offence;

(b) the welfare report submitted to the Children’s Court showsthat-

(i) the parent or guardian of the child can no longer exercise oris incapable of
exercising any proper contro] over him; and

(ii) the child is in need of institutional rehabilitation; and

(c) it appears to the Children’s Court that although the offence committedis not serious
in nature butit is expedient that the child be subjected to detention for such term and
underinstruction and discipline as appears most conducive for his reformation,

the Children’s Court shall, on the recommendation of a social worker, send the child to an

approved school.

(2) Ifthe Children’s Court orders a child to be sent to an approved school, the order shall be

an authority for his placement in that approved schoolfor a period ofthree years from the date
ofthe order.

(3) Notwithstanding subsection (2), the managementofan approved school to which a child
is sent may, in their discretion -

(a) shorten the period of detention for reasons which appear to them to besufficient;

(b) permit any such child to be released for such period and upon such conditions as they

may deem fit to impose;

(c) report to the Department of Social Welfare on the action taken; or

(d) where the Departmentof Social Welfare is not in agreementwith the action taken,the
matter shall be referred to the Children’s Court for determination.

(4) A child shall not be permitted to be released under subsection (3) (b) during the first

twelve monthsofthe period of detention without the written consent of the Minister.

Delivery ofapprovedschoolorder to the person in charge ofapproved school.

189, (1) The Children’s Court which makes an approved school order shall cause the order to be
delivered to the person whois in charge of the approved school.
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(2) The Children’s Court which makes an approved school order shall cause all such
information in the possession of the Court with respect to a child as is in the opinion of the
Children’s Court should be known by the person whois in charge of the approved school, to be
transmitted to the person whois in charge of the approved school.

(3) Ifachild has been ordered to be sent to an approved school, any person who knowingly
harboursor conceals him after the time has comefor him to go to the approved school, commits

an offence and is liable on conviction to a fine not less than ten thousand emalangeni or to
imprisonment for a term not exceeding five yearsor to both.

(4) Ifa person authorised to take a child to an approved school is, when the time has comefor
him to go to the approved school, unable to -

(a) find the child: or

(b) obtain possession of the child,

the Children’s Court may,ifsatisfied by information on oath oraffirmation that there is reasonable

groundsfor believing that some person named in the information can produce the child, issue a
summonsrequiring the person so namedto attend at the court on such day as may be specified in
the summonsand producethechild.

(5) Ifthe person referred to under subsection (4) fails to comply with the requisition under
that subsection without reasonable excuse he shall, in addition to any otherliability to which he

may be subject to under this Act, on conviction be liable to a fine not exceeding ten thousand

Emalangeni.

Furtherplacement in approved school.

190. Ifthe person whois in charge of an approved schoolis satisfied that a child -

(a) whose period of placement in the approved schoolis about to expire needs further
careortraining; and

(b) cannot be placed in suitable employment without such further care and training,

he may, if the management of the approved school consent, place him for a further period not

exceeding six months but any such period shall not extend beyond the date the child attains the age

of eighteen years.

After care ofchildreleasedfrom approved school.

191. Ifachild is sent to an approved school, the Children’s Court making the ordershall, at the

same time, make an orderthat after the expiration of the period of his placementhe shail, for a
period not exceeding one year, be under the supervision of-

(a) asocial worker; or

(2) such other person as the Children’s Court may appoint.

Escapefrom approvedschool orfailure to return to approved schoolafter expiry ofleave.

192. (1) Any child who-
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(a) escapes from the approved schoolin whichheis placed, or from any hospital, home
or place in which he is receiving medicalattention;

(b) being absent from the approved school on temporary leave of absence or with
permission-

(i) runs away from the person in whose chargeheis; or

(ii) fails to return to the approved school uponthe expiration ofhis leave, or upon
the revocation of such permission; or

(c) being absent from the approved school undersupervision,fails to return to the
approved school uponbeingrecalled,

may be arrested without a warrant and be brought before the Children’s Court wherethechild is
found or the approved schoolis situated.

(2) If a child brought before a Children’s Court under subsection (1) is under the age of

fourteen years, the Children’s Court shall order the child to be brought back to the approved
schoolor to be sent to another approved school for -

(a) a period which is equalto the period during which he was unlawfully at large; or

(b) the remainderofhis period of placement; and

(c) such period not exceeding six months as the Children’s Court may direct, in addition
to the periods mentioned in paragraphs(a) and(b).

(3) Ifa child brought before the Children’s Court under subsection(1) has attained the age of
fourteen years, the Children’s Court may order the child to be brought back to the approved

schoolor to be sent to another approved schoolfor-

(a) aperiod equal to the period during which he/she was unlawfully at large; or

(b) the remainderofthe period of his placement; and

(c) such further period not exceeding six monthsas the Court maydirect.

Supervision ofapprovedschool.

193. Every approved schoolshail be underthe supervision of the Director of Social Welfare.

Removing or helping child to escapefrom approvedschool.

194. Any person who-

(a) removes a child from an approved school without lawful authority;

(b) assists or induces, directly or indirectly, a child to escape from an approved school;

or

(c) harbours or conceals a child who has so escaped, or prevents him from returning to

the approved school,
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commits an offence andis liable on conviction to a fine not less than ten thousand emalangeni or
to imprisonmentfor a term not exceedingfive yearsor to both.

Other facilitiesfor children in conflict with the law.

195. (1) The Minister may, by notice in the Gazette, establish or appointotherfacilities as may
be required for temporary accommodation or day-training without institutionalising children in

conflict with the law pursuant to this Act.

(2) A child placedin a facility referred to under subsection (1), shall be under the supervision
of a social worker.

(3) The Director ofSocial Welfare may grant leave ofabsence to any child whois in temporary
accommodation at the facility referred to under subsection (1), for such periods and on such

conditions as he may be prescribe.

(4) Whereit is deemed appropriate, the Director of Social Welfare may transfer a child to any
other suitable facility.

(5) A child whois placed at a specific facility and who abscondsshall be arrested with or
without a warrant and be brought before a Children’s Court in the area in which he is found.

(6) The Children’s Court shall enquire into the absconding and makean appropriate decision

basing itself on the best interests of the child.

Standardsfor monitoring andsupervision ofchildren’s institutions established under this Act.

196. (1) The DepartmentofSocial Welfare shall facilitate the setting ofstandards for monitoring
and the supervision ofall children’s institutions established under this Act.

(2) There shall be established under the DepartmentofSocial Welfare a body to monitor and
superviseall institutions providing care and protection to children under this Act.

PART XX
PARENTAGE, CUSTODY AND GUARDIANSHIP

Parentage.

197. (1) The following persons may apply to a Children’s Court for an order to confirm the
parentage ofa child -

(a) the child;

(b) the parent of a child;

(c) the guardian ofa child;

(d) asocial worker; or

(e) any other interested person as the Children’s Court may deem fit.

(2) The application for parentage may be made -

(a) before the child is born;
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(b) within three years after the death of the father or motherofa child; or

(c) before a child is eighteen years of age or after the child has attained that age with
special leave of Children’s Court.

Evidence ofparentage.

198. The following shall be considered by a Children’s Court as evidenceof parentage-

(a) the nameofthe parent enteredin the register of births;

(b) performance of customary ceremony by the father of the child;

(c) refusal by the parent to submit to medical test;

(d) public knowledgeofparentage; and

(e) any other matter that the Children’s Court may consider relevant.

Medicaltest.

199. The Children’s Court may order the alleged parent to submit to a medical test and the

Children’s Court shall, on the basis of the evidence before it, make such orderas it considers

appropriate.

Custody andaccess.

200. (1) A parent, family member or any other person may apply to a Children’s Court for

custody of a child.

(2) A parent, family member or any other person may apply to a Children’s Court for
periodic access to the child.

(3) The Children’s Court shall consider the best interests ofthe child and the importance of
the child being with his mother when making an orderfor custodyoraccess.

(4) Subject to subsection (3), a Children’s Court shall also consider-

(a) the age ofthe child;

(b) that it is preferable for a child to be with his parents exceptifhis rights are persistently
being abused byhis parents;

(c) the views of the child;

(d) thatit is desirable to keep siblings together;

(e) the need for the continuity in the care and controlof the child; and

(f) any other matter that the Children’s Court may considerrelevant.

Non - custodialparent to have access to child.

201. Anon-custodial parent in respect of whom an application is madeto the Children’s Court
for an order of parentage or custody under this Part shall have access to the child whois the
subject of the parentage or custody order.



5109

Offence.

202. Any person who unlawfully removes a child from a person who has lawful custody of a
child commits an offenceandis liable on conviction to a fine not exceeding ten thousand emalangeni
or to imprisonmentfor a term not exceeding five years or to both.

Appointment ofguardian.

203. (1) For the purposes of this section “guardian” means a person appointed to assume

parental responsibility over the child by-

(a) will made by a parentof the child;

(b) an order of the Children’s Court;

(c) by the family; or

(d) Master of the High Court.

(2) A guardian maybe appointed by any ofthe parties referred to under subsection (1) acting

aloneor in conjunction with the surviving parent ofthe child where oneofthe parentsis deceased,
or the father ofa child born out ofwedlock whohas acquiredparental responsibility for the child,
or one of the parents where the parentsofthe child are no longer living together.

(3) A guardian may be appointed in respect of any child whois resident in Swaziland
whetheror not the child was born in Swazilandoris a citizen of Swaziland.

(4) A guardian appointed underthis Act need not be a Swazicitizen.

(5) A guardian may be appointed in respect of the person orestate of the child or both.

(6) Where the guardian is appointed only in respect of the estate of the child, he need not
have actual custody of the child but shall, with the authority of the Master of the High Court,
have -

(a) the powerandresponsibility to administer the estate ofthe child and in particular to
receive and recover and invest the property of the child in his own namefor the
benefit ofthe child;

(b) the duty to take all reasonable steps to safeguard the estate of the child from loss or
damage;

(c) the duty to produce and avail accounts in respect ofthe child’s estate to the parent or
custodian ofthe child or to such other person as the Children’s Court maydirect, or
to the Children’s Court, as the case may be, on every anniversary of the date of his
appointment; and

(d) to produce any accountor inventory in respect ofthe child’s estate when required to
do so by the Children’s Court.

Rights ofsurviving parent to guardianship,

204. (1) On the death of the father of a child, the motherif surviving, shall subject to the

provisionsofthis Act, be the guardian of the child.
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(2) On the death of the mother of a child, the father if surviving, shall subject to the
provisionsofthis Act, be the guardian ofthe child.

Appointmentoftestamentaryguardian.

205. (1) A parent of a child may, by will appoint any person to be a guardian ofthe child after
that parent’s death.

(2) A guardian ofa child may by will or deed appoint another individual to take his place as
the guardian of the child in the eventofhis death.

(3) Any appointment made under subsection (1) or (2) shall not have effect unless will or
deed is dated and is signed by the person making the appointment.

(4) A guardian so appointed shall act as such after the death of the surviving parent unless
the surviving parent has requested otherwise.

(5) Ifthe child, memberofthe family or guardian appointed considersthat the parentis unfit
to have legal custody of the child, they may apply to the Children’s Court which may-

(a) refuse to make any order in which case the parent shall remain the only guardian;or

(b) make an orderthat the guardian shall act jointly with the parent; or

(c) make an order appointinga relative ofthe child or a person whois willing to act, a
guardianofthe child, to act jointly with the parent or guardian or both ofthem; or

(d) make an orderthat the guardian shall be the only guardian ofthe child, in which case
the Children’s Court may order the parent to pay the guardian a financial provision
towards the maintenanceofthe child having regard to the meansofthe parent, as the

Children’s Court may consider reasonable but the Children’s Court shall not appoint
the guardian as only guardianforthe child ifhe is not a relative ofthe child, unless
circumstances exist with regard to the welfare of the child.

(6) Where guardians are appointed by both parents, the guardians so appointed shall, after
the death of the surviving parent, act jointly.

(7) Subject to subsection (5), a guardian who has been appointed to act jointly with the
surviving parent, shall continue to act as guardian after the death ofthe parent, but ifthe surviving
parent has appointed a guardian, the guardian appointed by the Children’s Court shall actjointly
with guardian appointed by the parent.

Appointmentofguardian by the Children’s Court.

206. The Children’s Court may appoint a guardian on the application made by any person where
the child’s parents are no longerliving, or cannot be foundandthe child has no guardian andthere
is no other person having parental responsibility for him or where the parents ofthe child are no
longerliving together.

Guardianship revocation.

207. An appointment made undersection 203 revokes an earlier appointment madeby the same
person in respect of the samechild, unlessit is clear that the purposeofthe latter appointment
is to appoint an additional guardian.



Sill

Extension ofguardianship beyond child’s eighteenth birthday.

208. (1) The appointment ofa guardian shall be terminated uponthechild attaining the age of
eighteen years, unless exceptional circumstances exist that would require a Children’s Court to
make an orderthat the appointment be extended.

(2) Where an order is made under subsection(1),it shall be madepriorto the child’s eighteenth
birthday. .

(3) A Children’s Court making an order under this section may attach such conditions as to
the duration ofthe order and containing directionsas to how it shall be carried out, imposing such

otherconditionsthat shall be complied with and with such incidental, supplemental or consequential
provisions as the Children’s Court deemsfit.

(4) AChildren’s Court shalf have powerto vary, modify or revoke any order made underthis
section on the child’s eighteenth birthday on the application made by the child, the parent or
guardian ofthe child,a relative of the child or the Director of Social Welfare or where the child
marries on his eighteenth birthday, his spouse.

Disputes between guardians.

209. Where two or morepersonsact as joint guardiansto a child, or where the surviving parent
and a guardian actjointly and are unable to agree on any question affecting the welfare ofthe child,
any of them may apply to the Children’s Court forits direction, and the Children’s Court may
make orders regarding the matters of difference asit may think proper.

Neglect or misapplication ofassets by the guardian ofthe estate ofa child.

210. A guardian of the estate of a child, whether or not that guardian is also a guardian ofthe
personofthe child, who neglects to recoveror safeguard, or misplaces any asset forming part of

the estate of the child, or subjects the estate to loss or damage, commits an offence and on that
accountis liable to make good any loss or damage so occasioned.

Offences byguardians ofthe estate ofa child.

211. Any guardian of the estate of a child who-

(a) neglects to receive and safeguard any asset-forming part ofthe estate, misapplies any
such asset to loss, waste or damage; or

(b) fails to produce to the Children’s Court or the parent or guardian of the child any
accountor inventory required by the Children’s Court; or

(c) produces any such inventory or account whichisfalse,

commits an offence and is liable on conviction to a fine notless than fifteen thousand emalangeni
or to imprisonmentfor a term not exceedingfive years or to both.

PART XXIV
MAINTENANCE OF CHILDREN

Duty to maintain a child.

212. (1) A parent or any other person whois legally liable to maintain a child or contribute
towards the maintenanceofthe child is under a duty to supply the necessities of food, clothing,

health, life, basic education and reasonable shelter for the child.
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(2) For the purposesofthis section basic education meansprimary up to secondary education

or its equivalent,

Applicationfor maintenanceorder.

213. (1) Thefollowing persons may apply to the Children’s Court for maintenanceorderof a
child -

(a) achild;

(b) a parent ofa child;

(c) a guardian of the child;

(d) relatives of the child;

(e) asocial worker; and

(f) any other person.

(2) The application for maintenance may be madeagainst any person whoisliable to maintain

a child or contribute towards the maintenanceofthe child.

Considerationfor maintenanceorders.

214. The Children’s Court shall consider the following when making a maintenanceorder-

(a) the source income and wealth of both parents of the child or of the person legally

liable to maintain the child;

(b) any impairmentof the earning capacity of the person with a duty to maintain the
child;

(c) the financial responsibility of the person with respect to the maintenanceof other

children;

“(d) the costof living in the area wherethechild resides;

(e) the rights of the child under this Act; and

(f) any other matter which the Children’s Court considers relevant.

Requestfor social enquiry report.

215, The Children’s Court may request that a social worker prepares a social enquiry report on
the issue of maintenance and submit it to the Children’s Court for consideration before the
Children’s Court makes a maintenanceorder.

Maintenanceorder.

216. (1) TheChildren’s Court may award maintenance to the child whether the parents are
married or not and the maintenance ordershall include the following -

(a) medical expenses for the child;
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(b) a periodic allowance for the maintenance ofthe child; and

(c) the payment of a reasonable sum to be determined by the Children’s Court for the
education ofthe child, ‘

(2) The Children’s Court may order a periodic payment or Jump sum payment for the

maintenance of a child and the emoluments, property or debts of the person liable may be
attached.

(3) The attachmentorder shall be applicable in all cases of failure to pay maintenance.

(4) Amaintenance order may be directed to an employerofa personliable to pay maintenance
to deduct the sum of maintenance money every time paymentofthe salary or other earnings is
made.

(5) When considering an application for maintenance, the Children’s Court may make a
maintenance order which it considers reasonable for any child in the household.

(6) The Children’s Court may make an orderfor arrears of maintenance against any person

Jiable to pay maintenance.

Persons entitled to maintenance order.

217. (1) Any person whohas custody of a child who is the subject of a maintenance order is

entitled to receive and administer on behalf of the child the maintenance order made by the

Children’s Court.

(2) If a parent, guardian or whoever has custody of the child ceases to be a fit person, the
Children’s Court of the area where the child is resident may appoint another person to have

custody ofthe child and administer the maintenance order and that personshall actas iforiginally
appointed by the Children’s Court. ‘

Duration oforder.

218. (1) Amaintenance order issued by the Children’s Court shall expire whenthe child attains
the age ofeighteen years or dies before that age.

(2) Amaintenanceordershal! lapse before the child attains the age ofeighteen years ifbefore

that age the child is gainfully employed as referred to under section 234.

Continuation ofmaintenance orders,

219. (1) Notwithstanding the provisions of section 217, the Children’s Court may continue a
maintenanceorderafter a child has attained eighteen yearsifthe child is engaged in a course of
secondary education ortraining after that age.

(2) An application made underthis section may be broughtby a parent of the child, any
person who has custody ofthe child or the child himself.

Variation or discharge oforders.

220. A Children’s Court may, if satisfied, vary or discharge a maintenanceorderon the application
ofa parent or guardian, or the person whohas custody ofthe child or the young person himself

or any other person legally liable to maintain the child.
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Enforcement ofmaintenanceorders.

221. (1) Maintenanceorder shall be enforced thirty days after the order is made.

(2) Whenever any person against whom a maintenance order has been made underthis Act

hasfailed to make any particular paymentin accordance with that maintenanceorder, such order
shall be enforceable in respect ofany amount whichthat personhas sofailed to pay together with

any interest thereon-

(a) by execution against property;

(b) by the attachment of emoluments; or

(c) by the attachment of any debt.

(3) Ifany maintenance order made underthisAct has remained unsatisfied for a period often

days from the day on whichthe relevant amount becamepayable,the person in whose favour any
such order was made may apply to the Children’s Court where the order was made-

(a) for the authorisation of the issue of a warrantofexecution referred to in paragraph

(a) of subsection (2); or

(b) for an orderfor the attachment ofemolumentsreferred to in paragraph (b) ofsubsection

(1); or

(c) for an orderfor the attachmentofany debt referred to paragraph (c) of subsection (1).

(4) The application shall be made in the prescribed manner and shall be accompanied by-

(a) acopy of the maintenance; and

(b) a statement underoath or affirmation setting forth the amount which the person
against whom such order was made hasfailed to pay.

(5) The Children’s Court shall not authorise the issue of a warrant of execution or make any
order for the attachment of emoluments or any debtin orderto satisfy a maintenance order
ifthe payment ofmaintenance in accordancewith that maintenanceorder has been suspended by
an appeal against the order undersection this Act.

(6) Notwithstanding anything to the contrary contained in any law, any pension, annuity,
gratuity or other allowance or other similar benefit shall be liable to be attached or subjected to
execution under any warrant of execution or any order issued or made underthis Act in order to
satisfy a maintenance order.

Warrants ofexecution,

222. (1) The Children’s Court may, on the application of a person referred to in section 221
(2)(a), authorize the issue of a warrant of execution against the movable property of the person

against whom the maintenance was madeand,if the movable property is insufficient to satisfy
such order, then against the immovable property of the person liable to the amount necessary to

cover the amount which the person liable has failed to pay, together with any interest thereon as

well as the costs of the execution.

(2) A warrant of execution authorised underthis section shall be -
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(a) issued in the prescribed mannerby the clerk of the Children’s Court; and

(c) executed in the prescribed mannerbythe sheriff or other officer of the Children’s
Court.

(3) The Children’s Court may, on application in the prescribed mannerby person against
whom a warrant ofexecution has been issued underthis section, set aside the warrantofexecution

if the Children’s Court is satisfied that he has complied with the maintenance.

(4) The Children’s Court may, on application in the prescribed mannerby a person against
whom a warrant of execution has been issued underthis section,-

(a) in summary mannerenquireinto the circumstances mentioned in subsection (5); and

(b) ifthe Children’s Court so decides, suspend the warrant of execution and make an
order-

(i) for the attachment of emolumentsreferred to in section (1); or

Gi) for the attachment of any debt referred to in section (1).

(5) At the enquiry the Children’s Court shall take into consideration-

(a) the existing and prospective meansof the person against whom the warrant of
execution has been issued;

(b) the financial needs and obligationsof or in respect of the person maintained by the
person against whom the warrant of execution has been issued;

(c) the conductof the person against whom the warrant of execution has been issued in
so far as it may be relevant concerning hisfailure to satisfy the maintenance order;
and

(d) the other circumstances which should, in the opinion of the Children’s Court, be

taken into consideration.

(6) Any person whowishes to make an application under subsection (3) or(4) shall give

notice in the prescribed mannerofhis intention to make the application to the person in whose
favour the maintenanceorother order in question was made which notice shall be served at least
14 days before the day on which the application is to be heard.

(7) The Children’s Court may call upon -

(a) the person who has madethe application to adduce such evidence, either in writing or
orally, in support of his application as the Children’s Court may consider necessary;
or

(b) the person in whose favour the maintenance was madeto adduce such evidence,
either in writing or orally, in rebuttal of the application as the Children’s Court may
consider necessary.

Attachment ofemoluments.

223. (1) The Children’s Court may -
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(a) on the application of a person referred in section (4)(b); or

(b) when such court suspendsthe warrant of execution under section (4) (b), make an

orderfor the attachmentofany emolumentsat presentor in future owing or accruing
to the person against whom the maintenance was madeto the amount necessary to
cover the amount which person liable hasfailed to pay, together with any interest
thereon, as well as the costs ofthe attachmentor execution, which order shall authorise

any employerofthe person liable to make on behalfofthe personliable such payments
as may be specified in the order from the emolumentsofthe person liable until such
amount, interest and costs have been paid in full.

(2) An order under this section may at any time, on good cause shown, be suspended,

amendedor rescinded by the Children’s Court.

(3) Any person who wishes to make an application for the suspension, amendment or

rescission ofan order underthis section, shall give notice in the prescribed mannerofhis intention
to makethe application to the person in whose favourthat order was made, which notice shall be

served at least 14 days before the day on which the application is to be heard.

(4) The Children’s Court may call upon -

(a) the person who has madethe application to adduce such evidence, either in writing
ororally, in support ofhis application as the Children’s Court may consider necessary;

or

(b) the person in whose favouran order under this section was made to adduce such
evidence, either in writing or orally, in rebuttal of the application as the Children’s
Court may consider necessary.

Notice relating to attachment ofemoluments.

224, (1) In orderto give effect to an orderfor the attachmentofemoluments referred to in section
223(1), the clerk of the Children’s Court shall, within seven days after the day on which such

order was madeby the Children’s Court or wheneverit is afterwards required, in the prescribed
mannercause a notice, together with a copy ofsuch order, to be served on the employer concerned
directing that employer to make the payments specified in the notice at the times and in the
mannerso specified.

(2) Wheneverany person to whom the notice relates leaves the service ofthe employer, that
employer shall, within seven days after the day on which the person leaves the service, give
notice thereof in the prescribed mannerto the clerk of the Children’s Court where the order in
question was made.

(3) Any employer on whom a notice has been served for the purposes ofsatisfying a
maintenance order shall give priority to the payments specified in that notice over any order of
court requiring payments to be made from the emoluments due to the person against whom that

maintenance order was made.

(4) If any employer on whom a notice has been served for the purposesof satisfying a
maintenance orderhas failed to make any particular payment in accordancewith that notice, that

maintenance order may be enforced against that employer in respect of any amount whichthat
employerhas so failed to pay, and the provisions ofthis Part shall, with the necessary changes,
apply in respect of that employer, subject to that employers right or the right of the person
against whom that maintenance order was made to dispute the validity of the order for the
attachment of emoluments referred to in section 223( 1).
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Attachmentofdebts.

225. (1) The Children’s Court may -

(a) on the application of a person referred to in section 221 (2)(c), or

(b) when such court suspends the warrant of execution under section 222 (4)(b),

make an order for the attachment of any debt at present or in future owing or accruing to the
person against whom the maintenance was made to the amount necessary to cover the amount

which the personfiable has failed to pay, together with any interest thereon, as well as the costs
ofthe attachment or execution, which ordershall direct the person whohas incurred the obligation
to pay the debt to make such paymentas maybe specified in that order within the time and in the
mannerso specified.

(2) (a) An order underthis section may at any time, on good cause shown, be suspended,
amendedor rescinded by the maintenancecourt;

(b) Any person who wishes to make an application for the suspension, amendmentor
rescission of an order under this section shall give notice of his intention to make
theapplication to the person in whose favourthat order was made, which notice shall
be served at least 14 days before the day on which the application is to be heard;

(c) The Children’s Court may call upon -

(i) the person who has made the application to adduce such evidence, eitherin
writing or orally, in support of his application as the Children’s Court may
consider necessary; or ,

(ii ) the person in whose favour an order underthis section was made to adduce such

evidence,either in writing or orally, in rebuttal ofthe application as the Children’s
Court may consider necessary.

(3) An order made under subsection (1) maybe enforced as if it were a civil judgmentof the

court.

Non-custodialparent to have accessto child.

226. Anon-custodial parentin respect of whom an application is made to the Children’s Court
for an order ofmaintenance underthis Part shall have accessto the child whois the subject ofthe
maintenanceorder.

Offence.

227. Any person whofails to supply the necessities of food, clothing, health,life, basic education
and reasonable shelter for a child whenlegally liable to do so, commits an offence and -

(a) on first conviction is liable to pay the maintenance due;

(b) on the second or every subsequent conviction for continuous refusal to maintain a
child is liable to a sentence to be determined by the Children’s Court.
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Joint maintenance ofchild.

228. Unless the Children’s Court otherwise directs, and subject to any financial contribution

ordered to be made by any other person, the following presumptions shall apply with regard to

the maintenanceofa child -

(a) where the parents of a child were married to each otherat the timeofthe birth of the
child andare both living,the duty to maintain a child shall be theirjoint responsibility;

(b) where two or more guardiansofthe child have been appointed, the duty to maintain
the child shall be thejoint responsibility ofall guardians, whetheracting in conjunction
with the parents or not;

(c) where two or more custodians have been appointed in respect ofthe child it shall be

the joint responsibility of all custodians to maintain a child; and

(d) where the motherand fatherofa child were not married to each otherat the time ofthe

birth of a child and have not subsequently married, regardless of where the child
resides, it shall be the joint responsibility of the mother and fatherof the child to
maintain that child

Maintenance during matrimonialproceedings.

229. The Children’s Court shall have power to make a maintenance order, whether or not

proceedings for nullity, judicial separation, divorce or any other matrimonial proceedings have
beenfiled by the parent ofa child or during such proceedingsorafter a final decree is made in such
proceedings,

Financial provisions,

230. The Children’s Court may order the person against whom a maintenance order is made to

make financial provisions for the child by periodical payments or such lump sum paymentas the
Children’s Court shall deem fit to the person in whose favourthe order is madeor to any other
person appointed by the Children’s Court.

Power to make maintenance moniesto bepaid to theperson other than the applicant.

231. Whenever a maintenance order is made underthis section, the Children’s Court may, at the

time of making the order, or from time to time thereafter, on being satisfied that the person in
whosefavourthe order is made -

(a) is nota fit or proper person to receive any maintenance moniesspecified in the order
in respect of a child; or

(b) has left thejurisdiction ofthe Children’s Court for an indefinite period, or is dead, or
is incapacitated or has become of unsound mind,or has been imprisoned or has been
declared insolvent; or

(c) has misappropriated, misapplied or mismanaged any maintenance moniespaid to
him for the benefit of the child,

appoint any otherpersonit considers fit and responsible to receive and administerany maintenance
monies required to be paid under a maintenanceorder, or order the person required to make a
payment of the maintenance monies underthis section to secure the whole or anypart ofit by
vesting the sumsor any other property and subject thereto in trust for the child.
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PART XXV

EMPLOYMENT OF CHILDREN

Exploitative child labour.

232. (1) No person'shall engage a child in exploitative labour.

(2) For the purposes of this Act, labour is exploitative if it deprives or hinders the child
access to health, education or development.

Prohibition of child labour at night andin industrial undertakings.

233. No person shall engage a child in night work or work in industrial undertakings.

Minimum agefor child labour.

234. The minimum age for admission of a child to employmentshall be fifteen years.

Minimum agefor night work.

235. (1) The minimum age for the engagementofa child in night work shall be sixteen years.

(2) For the purposes of this Act, night work constitutes work between the hours of six
o’clock in the evening to six o’clock in the morning.

Minimum agefor hazardous employment.

236. (1) No child below the age of eighteen years shall be engaged in any form of hazardous
employment. ;

(2) Work is hazardous whenit poses a danger to the morals, health, safety and development
of a person.

(3) Hazardous work includes-

(a) mining and quarrying;

(b) porterage of heavy loads;

(c) manufacturing industries where chemicals are producedor used;

(d) work in places where heavy machinesare used;

(e) work in places such as bars, hotels and places of entertainment where a person may
be exposed to immoral behaviour; .

(f) looking after domestic animals (kwelusa);

(g) commercial sexual work; or

(h) tobacco production andtrafficking.
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Non - engagementofchildren andyoung personsin industrial undertakings.

237. (1) No employerin an industrial undertaking shal! engage a child in employment without
satisfactory proofof the child’s age.

(2) An employerin an industrial undertaking shall keep a register ofthe children employed
by him and ofthe dates of their births.

(3) An industrial undertaking is an undertaking other than one in commerceoragriculture and
includes-

(a) mines, quarries and other worksofthe extraction of minerals from the earth; or

(b) undertakings in whicharticles are manufactured, altered, cleaned, repaired, ornamented,
finished, adopted for sale; broken up or demolished,or in the generation, transformation
or transmission of electricity or motive power of any kind;

(4) Any person or organisation which has a reasonable suspicion that a child is engaged in an
industrial undertaking shall report to the Minister of Labour and Employment.

(5) The Minister responsible for labour affairs shall investigate cases of children engaged in
industrial undertakings and take appropriate action.

(6) The Minister responsible for labouraffairs shall in the investigation of cases referred to

under subsection (5), request medicalofficers, social workers and other professionals to provide

any expert information necessary.

Offences.

238. (1) Any person who contravenesthe provisions ofthis Part commits an offenceandis liable
on conviction a fine of not less than fifteen thousand or to imprisonmentfor a term of notless

than two years or both.

(2) Notwithstanding subsection (1), any person who contravenes the provisions ofsections
232 (1), 234 and 236 commits an offence and -

(a) on first convictionis liable to a fine ofnot less than one hundred thousand emalangeni

or to imprisonmentfor a term ofnotless than five years or both;

(b) on second or subsequent conviction to imprisonment for a minimum term often

years without the option ofa fine.

PART XXVI
PROTECTIVE MEASURES RELATING TO

THE HEALTH OF CHILDREN

Consent to medical treatmentor surgical operation.

239. (1) A child may be subjected to medical treatmentor surgical operation only if the child’s

consentfor such treatment has been given in termsofeither subsection (2) or(3), or alternatively

(4)or(5).
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(2) A child may consent to medical treatment provided the child is -

(a) at least 12 years of age; and

(b) of sufficient maturity and has the mental capacity to understand the benefits, risks,
social and other implications of the treatment or operation.

(3) A child may not consentto a surgical operation without the assistance of -

(a) the parent or guardianofthe child; or

(b) the care-giverofthe child.

(4) The parent, guardian or care-giver of the child may consent to the medical treatment or
surgical operation ofthe child if the child is -

(a) underthe age of 12 years; or

(b) over that age but is of insufficient maturity or does not have the mental capacity to

understand the benefits, risks and social implications of the treatment or operation.

(5) The superintendent ofa hospitalor the person in charge of a hospital in the absence ofthe
superintendent, shall consent to the medical treatment or surgical operation on child if-

(a) the treatment is necessary to preserve thelife of the child or to save the child from
serious orlasting physical injury or disability; and

(b) the need of the treatment or operation is so urgentthat it cannot be deferred for the

purposes of obtaining consent that would otherwise have been required.

(6) A Children’s court may consentto the medical treatmentor surgical operation on a child

if -

(a) the child has been abandoned; or

(b) the parent, guardian or care-giver of the child -

(i) unreasonably refuses to give consentorto assist the child in giving consent;

(ii) is physically or mentally incapable of giving consentorassisting the child in.

giving consent;

(iii) is deceased;or

(iv) cannotreadily be traced.

(7) No parent, guardian or care-giver of a child may refuse to assist a child under subsection
(2) (b) or withhold consent under subsection (3) by reason only of religious, cultural or other

beliefs, unless the parent, guardian or care-giver can show that there is a medically accepted

alternative choice to the medical treatmentor surgical operation concemed.

AVTesting.

240. (1) No child may betested for HIV except whenthisis in the best interests ofthe child and

consent has been given under subsection(2).
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(2) Consent for an HIV test on a child may be givenby -

(a) the child , ifthe child is 12 years or older;

(b) the parent, guardian orcare-giver,ifthe child is under the age of 12 yearsoris not of
sufficient maturity or does not have the mental capacity to understand the benefits,
risks and social implications of such test;

(c) asocial worker arranging the placementofthe child, ifthe child is under the age of 12

years oris notof sufficient maturity or does not have mental capacity to understand
the benefits, risks and social implications of such test;

(d) the head of a hospital, if -

(i) the child is under the age of 12 years oris not of sufficient maturity or does not
have the mental capacity to understand the benefits, risks and social implications

of such test;

(ii) the child has no parent or guardian and there is no designated child protection
organisation arranging the placement ofthe child; or

(e) the Children’s Court, if -

(i) consent under paragraph(a), (b), c) or (d) is unreasonably withheld; or

(ii) the child or the parent or guardianofthe child is incapable ofgiving consent.

HVtestingfor adoption andplacementpurposes.

241. If HIV testing ofa child is done for adoption or placement purposes, the Crownshall bear

the cost of such test.

Counselling before and after HIVtesting.

242. (1) Achild may betested for HIV only after proper counselling of-

(a) the child, if the child is of sufficient maturity to understand the benefits, risks and

social implications of such test; and

(b) the child’s parent or guardian has an understanding of the implicationsofthe test.

(2) Post-test counselling shall be provided to -

(a) the child, ifthe child is of sufficient maturity to understand the implications of the
result; and

(3) the child’s parent or guardian,ifthe parent or guardian has knowledgeofthetest.

Confidentiality ofinformation on HIV/AIDSstatus ofchildren.

243. (1) No person may disclose the fact that a child is HIV-positive without consent given
under subsection (2) except

(a) within the scope of that person’s powers and duties underthis Act or any other

legislation;
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(b) when necessary for the purpose of carrying out the provisions of this Act;

(c) for the purpose of legal proceedings; or

(d) in terms of an order of court.

(2) Consent to disclose the fact that a child is HIV-positive may be given by -

(a) the child, ifthe child is 12 years of age orolder;

(b) the parent or guardian, if the child is under the age of 12 years or is not of sufficient
maturity or does not have the mental capacity to understand the benefits, risks or
social implications of such a disclosure;

(c) asocial worker arranging the placementofthe child,ifthe child is underthe age of 12
years oris notofsufficient maturity or does not have the mental capacity to understand
the benefits, risks or social implications of such a disclosure;

(d) the head ofa hospital, if -

(i) the child is under the age of 12 years oris not of sufficient maturity or does not

have the mental capacity to understand the benefits, risks or social implications
ofsuch a disclosure; and

(ii) the child has no parentor guardian andthereis no social worker arranging for the
placement ofthe child;

(e) a Children’s Court, if -

(i) consent under paragraph(a), (b), c) or (d) is unreasonably withheld and disclosure

is in the best interest of the child;

(ii) the child or the parentor guardian ofthe child is incapable ofgiving consent; or

(iii) the mother ofa child is under eighteen years andstill under the care ofher parent
or guardian.

Accessto reproductive health information andprotective devices andtechnologies.

244. (1) No person may refuse -

(a) to provide reproductive health information toa child; or

(b) to sel] any reproductive health protective devices or technologies to a child; or

(c) to provide a child with reproductive health devices or technologies where such are

provided ordistributed free of charge.

(2) Reproductive health protective devices and technologies may be provided to a child on
request by the child and without the consentof the parent or guardian of the child where -

(a) the child is at least twelve years of age;

(b) proper medical adviceis given to the child; and
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(c) a medical examinationis carried out on the child to determine whetherthereare any
medical reasons whya specific reproductive health protective device and technology
should not be providedto the child.

(3) A child who obtains reproductive health protective devices and technologies underthis
Act is entitled to confidentiality in this respect.

(4) A child whois a victim of a sexual abuse and exploitation shall, as soon as possible, be
provided with emergency contraceptives.

PART XXVII
MISCELLANEOUS

Regulations.

245. The Minister may, by notice in the Gazette, make regulations generally for giving effect to
the provisions of this Act.

Repeats andsavings.

246. (1) Child Care Service Order No. 30 of 1977 is repealed.

(2) Adoption of Children Act No.64 of 1952 is repealed to the extent thatit is inconsistent
with the provisions of this Act.

(3) Maintenance Orders Act, No. 77 of 1921 is repealed to the extent

that it is inconsistent with the provisions of this Act.

(4) The Administration of Estates Act No. 28 of 1902 is repealed to the extent thatit is
inconsistent with the provisions of this Act.

(5) the Births, Marriages and Deaths Registration Act No. 5 of 1983 is repealed to the extent

that it is inconsistent with the provisions ofthis Act.

(6) Notwithstanding the repeals under subsection (1), (2), and (3), any proceedings before
any court underthe repealed laws shall be continued as if those laws have not been repealeduntil
they are concluded.

 

SCHEDULE
(undersections 2, 90, 91 134, 148, 150, 159 and 239)

Assault where grievous bodily harm has not been inflicted.

Assault, including assau{t involving the infliction ofgrievous bodily harm.

Malicious injury to property where the damage does not exceed E1000.00

Anyoffence underanylaw relating to the illicit possession ofdependence producing drugs where
the quantity involved does not exceed 25 grams.
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Theft, where the value of the property involved does not exceed E1000.00

Anystatutory offence where the maximum penalty determined by that statute is a fine of less
than E300.00 or three months imprisonment. ; ”

Conspiracy, incitement or attempt to commit any offence referred to in this. schedule.

Public violence. | ¥

Culpable homicide.

Arson.

House breaking, whether under commonlaw ora statutory provision, with intent to commit an
offence, ifthe amount involved in the offence does not exceed E20,000

Robbery, other than robbery with aggravating circumstances, if the amount involved in the
offence does not exceed E20,000

Theft where the amount involved does not exceed E20,000

Anyother offence underany law relating to theillicit possession ofdependence producing drugs.

Forgery, uttering or fraud, where the amount concerned does not exceed E20,000
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THE SMALL CLAIMS COURT ACT,2011

(Act No. | of 2011)

1 ASSENT
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King ofSwaziland
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AN ACT

ENTITLED

AN ACTto establish the Small Claims Court for the adjudication ofsmall claims and provide
for incidental matters.

ENACTEDtheKing and the Parliament of Swaziland
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SCHEDULE

PART I
PRELIMINARY PROVISIONS

Short title and commencement

1. (1) This Act may becited as the Small Claims Courts Act, 2008 and shall come into operation

on a date to be determined by the Minister and published in the Government Gazette.

(2) Different dates may be determined under subsection (1) in respect of different provisions of

this Act.

Interpretations .

2. In this Act, unless the context otherwise requires-

“commissioner” means a commissioner for Small Claims Court appointed undersection 10;

“court” means a court established undersection 3;

“Minister” means the Minister responsible for Justice;

“prescribed” meansprescribed under section 26;

“record” means to take downin writing or in shorthand;

“regulations” meansthe regulations made undersection 26 and section 50;g

“the rules” means the rules made undersection 26;

“this Act” includes the rules and regulations.

PART II
ESTABLISHMENT AND NATURE OF SMALL CLAIMS COURTS

Establishment ofcourt

3. (1) The Minister, after consultation with the Chief Justice, may by notice publishedin the

Gazette-

(a) establish for any area consisting ofone or more Regionsofthe regionsofthe country
ora part of'a Region a court to be known as a Small Claims Court for the adjudication
of claims in terms of this Act;

(b) determinethe seat of such the court;

(c) determine one or more placesin the area concerned for the holding ofsessions ofsuch
a court;

(d) alter the area for which such a court has been established by including therein or
exercising therefrom any Region or Regionsorpart thereof;

(e) abolish a court established in termsofthis section; and

(f) amend or withdraw any notice issued in terms of this section.
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(2) Where the Minister deems it necessary and expedient, the Minister or a principal
magistrate ofa Region,ifso authorized by the Minister and the ChiefJustice, may, notwithstanding
the provisions of subsection (1) -

(a) establish for a Regionor part ofthat Region a court for the adjudication ofany
particular claim or claims in terms ofthis Act; and

(b) determinethe place in the Region for the holding of sessions of such a court.

Nature ofcourts andforce ofprocess

4. (1) Subjectto the provisions ofsubsection (2), the court shall not be required to electronically
record its proceedings.

(2) The presiding officer shall record or cause to be recorded a brief statement ofthe
proceedings and the verdict, judgment ororder ofthe court and shall signit.

(3) The process of the court shall be served or executed in the prescribed manner.

(4) Every process of the court shall be of force throughoutthe country.

Courts open to public

5. (1) Subject to the provisionsof subsection (2), the proceedingsofthe court shall take place
in open court.

(2) Acourt may, in the interest of the administration ofjustice or of good order or of public
morals orat the request of the parties to the proceedings for reasons considered sufficient by the
court, order that the proceedings be held behind closed doorsor that specified persons shall not
be presentat those proceedings.

(3) If any person present at the proceedings of a court disturbs the order of the court, the
court mayorderthat such person be removed and or detained in custody until the court adjourns,
or the court may,if in its opinion order cannot be otherwise maintained, order that the court room
be cleared andthat the public shall notbe present at the proceedings.

Language medium atproceedings

6. (1) Subject to subsection (2) either ofthe official languages ofthe country may be used at any
stage of the proceedings of the court.

(2) Acommissionershall record the proceedings oftheCourt in English unlessit is provided
otherwise by another applicable law.

(3) If evidenceis given in a language with whichoneoftheparties is in the opinion of the

court not sufficiently conversant, a competentinterpreter may be called by the court to interpret
that evidence into a language with which that party appears to be sufficiently conversant,
irrespective ofwhether the language in whichthe evidenceis givenis oneoftheofficial languages.

Inspection ofdocuments bypublic and custody ofthose documents

7. (1) Subject to the provisions of the rules, the documentsof a court shali be availabte for
inspection by the public under the supervisionofthe clerk ofthe court at the prescribed times and
upon paymentofthe prescribed fees, and those documents shall be preserved at the seat of the
magistracy of the Region in which the seat of that court is situated or some other place as the
presiding officer may direct.
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(2) The documents mentioned in subsection (1) shall be kept for such period as the Minister

or Attorney General may, in writing or by notice published in the Gazette, determine.

(3) The Attomey General may order that after the expiry of the period contemplated in

subsection (2) the documentsso preserved shall be removed to a specified place of custody or be
destroyed or otherwise disposed of.

Parties who may appearin court

8. (1) Only a natural person mayinstitute an action in a court and, subject to the provisions of
section 15 (2), ajuristic person may becomea party to an action in a court only as defendant.

(2) A party to an action shall appear in person before the court and, subject to the provisions

of subsection (3), shall not be represented by any person during the proceedings.

(3) A juristic person shall be represented in a court by its duly nominated director or other
officer.

PART IIT
PRESIDING OFFICERS AND OFFICERS OF THE COURT

Presiding officers

9. The officer presiding at a court shall be known as a Commissionerfor Small Claims Court and
shall be appointed under section 10.

Appointmentofcommissioners

10. (1) Subjectto the provisions of subsection (2), the Minister in consultation with the Chief

Justice, may appoint one or more commissioners for any court underthis Act.

(2) An officer in the employ ofthe Government, with the exception ofthe Law Officer, shall

not be appointed as a commissioner.

(3) A principal magistrate who establishes a court in terms of section 3 (2), may, subject to

the provisionsof this section, appoint a commissionerfor such a court.

(4) A person shail not be appointed as a commissioner unless that person is qualified -

(a) to be oris admitted as an attorney of the High Court in terms of the Legal

Practitioners Act, 1964;

(b) as an admitted advocate of the High Court in terms of the Legal Practitioners

Act, 1964;

(c) to be appointed,at least, as a senior magistrate; or

(d) as a Jaw lecturer,

and for an uninterrupted period of at least five years practised as an advocate or attorney or
occupied the post of senior magistrate, or for that period was involvedin the teaching oflaw ata
higherlevel in a recognised university, andis a fit and properperson in the opinion ofthe Minister
to be appointed as a commissioner.

(5) Acommissionershall hold office at the pleasure of the Minister.
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(6) A commissioner may resign by notice in writing to the Minister.

(7) The Minister may at any time withdraw the appointment of a commissionerif in the
opinion ofthe Ministerthere is sufficient reason for doing so.

(8) A person appointed under subsection (1) or subsection (3) shall, before commencing
with the functions of a commissioner, take an oath or make an affirmation subscribed by that

person in the form set outin the First Schedule.

(9) The oath oraffirmationreferred to in subsection (8) shall be taken or made in open court

before a Commissioner ofOaths and the CommissionerofOathsshall at the foot thereofmake a
note to the effect that it was taken or made, before that Commissioner ofOaths, and ofthe date
on which it was so taken or made, and appenda signaturethereto.

Procedure in case ofabsence or incapacity ofcommissioners

11. Where by reason ofabsence or incapacity a commissioneris unable to complete the hearing

ofan action, that hearing shall be commencedafresh before another commissioner.

Officers ofcourt

12. (1) The Civil Service Commission,or such other authority prescribed by law, shail appoint
clerks and assistant clerks of the court, interpreters and legal assistants for any court as may be

necessary for the performanceofthe prescribed functions.

(2) The messengerof the court appointed under section 10 of the Magistrates’ Courts Act,

1938, for the magistrate’s court exercising jurisdiction over the Small Claims Court, shall act as

messengerofthe Smal] Claims Court.

(3) The Government, a clerk of the court, an assistant clerk ofthe court or a legal assistant

shall not be liable for any damageorloss resulting from assistance given in goodfaith by that clerk
ofthe court, assistant clerk of the court or legal assistant to any party or prospective party to an
action before a court or to the enforcement of a judgmentor order in terms of section 42 in the
form oflegal advice or the compilation or preparation ofa summons,statement or other document.

(4) The Commissionershall notbe liable for any civil claim, damageorloss arising from any
matter he has presided over in goodfaith.

PART IV
JURISDICTION

Area ofjurisdiction

13. The area ofjurisdiction of a court under this Act shall be the area or region for whichit is

established.

Transfer ofactions

14. An action may, with the consentof all the parties, or upon the application of one of the
parties whosatisfies the court that the hearing of the action in that court may result in undue
expense or inconvenience to one or such party, be transferred by the court to any other court

underthis Act, and in such a case the latter court shall, notwithstanding anything to the contrary
in this Act contained, have jurisdiction to hear that action.
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Jurisdiction in respect ofpersons

15. (1) Subject to the provisions of subsection (2), a court shall have jurisdiction in respect of-

(a) any person whoresides, carries on business or is employed within the area of
jurisdiction of the court;

(b) any partnership, as defendant, which has business premises situated or any member
of the partnership whoresides within the area ofjurisdiction of the court;

(c) any person in respect of any proceedingsincidental to any action instituted in that

court by such person;

(d) any person, whether or not that person resides, carries on business or is employed
within the area of jurisdiction of the court, ifthe cause ofaction arose wholly within

that area;

(e) any defendant, whether in convention or reconvention, who appears and takes no
objection to the jurisdiction of the court;

(f) any person who owns immovable property within the area ofjurisdiction of the
court in actions in respect of such property or a mortgage bond averthat property.

(2) An action shall notbe instituted against the Governmentin the court.

(3) Acourt shall not have jurisdiction in respect ofany claim or counterclaim based in whole

or in part upon a cession or assignmentof rights.

Jurisdiction in respect ofcauses ofaction

16. (1) Subjectto the provisionsofthis Act, a court shall havejurisdiction in respect ofcauses of
action in-

(a) actions for the delivery or transfer of any property, movable or immovable,not

exceeding in value the sum often thousand Emalangenior such an amount as may be
prescribed by the Minister from timeto timeby noticein the Gazette, after consultation
with the Attorney General and the Chief Justice;

(b) subject to paragraph (c), actions for ejectment against the occupier ofany premises or
land within the area ofjurisdiction of the court;

(c) actions for ejectment where the right of occupation of the premises or land is in
dispute betweentheparties, that right does not exceed in clear value to the occupier
the sum of ten thousand Emalangeni or such an amountas may beprescribed by the
Minister from time to time as provided in paragraph (a);

(d) actions based onorarising out ofa liquid documentor a mortgage bond, where the
claim does not exceed the sum often thousand Emalangeni or such an amount as may
be prescribed by the Minister from time to time as provided in paragraph (a);

(e) actions based onorarising out ofa credit agreement, sales, purchases, loans, recovery

of moniespaid overor delivered and such similar debts where the claim or the value
of the property in dispute does not exceed the sum of ten thousand Emalangeni or
such an amount as may be prescribed by the Minister from timeto time as provided
in paragraph(a);
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(f) actions other than those already mentioned in this section, where the claim orthe
value of the matter in dispute does not exceed the sum often thousand Emalangeni
or such an amount as maybe prescribed by the Minister from time to time as
provided in paragraph (a);

(g) actions for counterclaims not exceeding the sum often thousand Emalangenior such
an amount as may be prescribed by the Minister from time to time as provided in

paragraph (a) in respect of any cause of action mentioned in paragraph (a)to (e).

(2) No person shall eject another person from land which is on Swazi National Land unless

the cause ofejectmentis a transaction involving a lease agreementon theland andthat right does

not exceed in clear value to the occupier the sum often thousand Emalangenior such an amount

as may beprescribed by the Minister from time to time as provided in paragraph (a).

Matters beyondjurisdiction

17. A court shall have no jurisdiction in matters-

(a) in which the dissolution of any marriage is sought;

(b) concerning the validity or interpretation of a will or other testamentary document;

(c) concerning the status of a person in respect of the mentalstability or capacity of the
person;

(d) in which is sought specific performance withoutan alternative claim for payment of
damages, except in the case of-

(i) the rendering ofan accountin respect of whichthe claim does not exceed the sum

of ten thousand Emalangeni or such an amount as may be determined by the
Minister from time to time by notice in the Gazette undersection 16 (a);

(ii) the delivery or transfer ofany property, movable or immovable, not exceeding in
value the sum often thousand Emalangenior such an amount as maybe determined
by the Minister from time to time by notice in the Gazette for the purposes of
this section;

(e) in which is sought a decree of perpetual silence;

(f) in which is sought damagesin respect of-

(i) defamation;

(ii) malicious prosecution;

(iii) wrongful imprisonment;

(iv) wrongfularrest;

(v) seduction; or

(vi) breach ofpromise to marry;

(g) in which an interdict is sought.
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Incidental jurisdiction

18. (1) In an action in which the sum claimed does notexceed thejurisdiction ofthe court and is

the balance ofan account, the court may enquire into and hear evidence upon the whole account,
even though that accountrelates to items and transactions exceedingthejurisdiction of the court.

(2) Where the amountclaimedorotherrelief sought does not exceed the jurisdiction of the

court, the court shall not be deprived of that jurisdiction merely becauseit is necessary for the
court, in orderto arrive at a decision, to give a finding upon a matter beyondits jurisdiction.

(3) In determining whethera claim falls within the jurisdiction of a court, a claim forinterest

on aprincipa! sum claimedor for costs or for general or alternative relief shall not be taken into
account.

Abandonmentofpart ofclaim

19. (1) In order to bring a claim or counterclaim within the jurisdiction ofa court, a party mayin
that party’s summonsor statement ofdefence,or at any time thereafter, explicitly abandona part
ofthat claim or counterclaim,

(2) Subject to subsection (3), that part ofa claim or counterclaim so abandoned,shall thereby

be extinguished.

(3) Ifthe claim or counterclaim is granted in part only the abandonmentshall be deemedfirst

to apply to that part of the claim or counterclaim which wasnot granted.

Deduction ofadmitted debt

20. In orderto bring a claim or counterclaim within thejurisdiction ofa court a party may, in that

party’s summonsorstatement of defence or at any time thereafter, deduct from the claim or
counterclaim, whether liquidated or unliquidated, any amount admitted by one party to be due by
the party admitting to the other party concerned.

Splitting ofclaims disallowed

21. A claim exceeding the jurisdiction of a court and based on one and the same cause of action
may not be split with the object of recovering it in more than oneaction,if the parties to those

actions and the pointin issue in those actions would be the same.

Cumulativejurisdiction

22. Where two or more claims, each based upon a different cause of action, are combined in one

summons, a court shall have the samejurisdiction to adjudicate upon each claim as it would have
had if each claim had formedthe sole object of a separate action.

Nojurisdiction by virtue ofconsent ofparties

23. Subject to the provisions of this Act a court shall not, even by virtue of the consent of the

parties, have jurisdiction to hear any action which otherwise exceedsits jurisdiction.

Cessation ofaction

24. (1) Where a court is of the opinion that a case contains difficult or complex questions of law
or of fact which cannot adequately or fairly or should not be decided by it, it shall stop the
proceedings.
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(2) If the proceedings are stopped as contemplated in subsection (1), the plaintiff may
institute a fresh action in another competentcourt of law.

Defendants subject tojurisdiction ofcourts

25. (1) Aperson shall not be bound to institute an action in termsofthis Act in respect of aclaim
which mayalso be adjudicated upon in another court oflaw, but if an action is so instituted, the
defendantshall be subject to the jurisdiction of the court in question.

(2) Any provision in an agreement to the effect that the jurisdiction of a court shall be

excluded, or that a party thereto shall not institute an action in terms of this Act, other than a
provision to the effect that a dispute arising from the agreement shall be resolved by arbitration,

shall be void.

PARTV
RULES OF COURT

Power ofMinister to make rules andregulations

26. (1) The Minister may makeregulations orrules regulating the following matters in respect of
small claims courts -

(a) the practice and procedure, including the procedure when proceedings are reviewed;

(b) fees and costs;

(c) the duties and powers ofofficers of the court;

(d) the establishment, duties and powers ofone or more boards or committees to advise

the Minister on the functioning of courts;

(e) any other matter which the Minister may consider necessary or expedientto prescribe

for carrying out the provisions of this Act or the attainmentofits objects.

(2) Different regulations or rules may be made under subsection (1) with regard to different
classesofcases.

(3) A regulation orrule relating to Government revenue or Government expenditure shall not

be made undersubsection (1), except with the concurrence of the Minister of Finance.

(4) A new regulation or rule and an amendmentor repeal of a ruleshall not comeinto
operation unless it has been published in the Gazette at least thirty (30) days before the day upon

which it is expected to comeinto operation.

PART VI
PROCEDURE AND EVIDENCE

Procedure

27. (1) Subject to the provisionsofthis Part, the rules of the law of evidence shall not apply in

respect ofthe proceedings in a court, and a court mayascertain any relevant fact in such manner
as it may deemfit. woe

(2) Evidence to prove or disprove any fact in issue, may be submitted in writing or orally.
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(3) A party shall not question or cross-examine anyotherparty to the proceedingsin question
or a witness called by the latter party, but the presiding commissionershall proceed inquisitorially
to ascertain the relevant facts, and to that end, the presiding commissioner may question any
party or witness at any stage of the proceedings or even recall a party or witness.

(4) Notwithstanding subsection (3) the commissioner may in the discretion of the
commissioner permit any party to put a question to any other party or any witness.

Evidence

28. (1) Subject to the provisions of subsection (2), a party may call one or more witnesses to
provethe claim, counterclaim or defence ofthe party.

(2) The provisions of subsection (1) shall not affect the power of the court to decide that

sufficient evidence has been adduced on which a decision can be arrived at, and to order that

further evidenceshall not be adduced.

Evidence to begiven under oath

29. A person shali not testify or be questioned in a court unless the prescribed oath has been
administered to that person or the prescribed affirmation has been accepted from that person by
the presiding commissionerorby the clerk of the court, or any person acting as the clerk of court,

in the presence of that commissioner,or, if the person concernedis to give evidence through an
interpreter, by the commissioner through the interpreter.

Institution ofactions

30. (1) The plaintiff

(a) shall deliver a summonsas prescribed personally or through the authorized
representative of the plaintiff to the clerk of the court, together with a copy ofa
written demand which wason a prior occasion delivered to the defendant by the
plaintiffby hand or by registered post and in which the defendant was, notwithstanding
anything to the contrary in any law contained, allowedat least 14 days, calculated

from the date of receipt of that demand by the defendant, to satisfy the plaintiffs
claim; and

(b) may not, until judgment has been given in an action arising from a businessor profession
carried on or exercised by the plaintiff, deliver a summonsreferred to in paragraph
(qa) to the clerk of the court in respect of any other action arising from that business

or profession.

(2) Upon production of the prescribed proof that the reminder contemplated in subsection

(1) was delivered to the defendant, and if the clerk of the court is satisfied that the plaintiff is a

natural person and that the summons complies with the prescribed requirements, the clerk ofthe
court shall set a date and timeforthe hearing of the action and issue the summonsand handit to
the plaintiffor the authorized representative of the plaintiff, who shall personally serve it on the
defendant, or deliverit to the messenger of the court for service on the defendant.

(3) Apart from the summonspleadingsshall not be required ofthe parties, but the defendant
may at any time before the hearing lodge with the clerk ofthe court a written statementsetting out

the nature of that defendant’s defence and particulars of the grounds on whichit is based, and a
copy of that statement shall be furnished to the plaintiff by the defendant.

&
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Withdrawal of claims

31. (1) A plaintiffmay at any time, whetherbefore or during the hearing ofthe action, withdraw
the claim with the consent of the court and on such conditions as the court may determine,
whereuponthe proceedingsshall be ceased.

(2) Notwithstanding the provisions of subsection (1), if proceedings are ceased as provided

for under subsection (1) the plaintiff may bring afresh the action with the consent of the court.

Joinder ofplaintiffs

32. (1) Any numberofpersons, each of whom has a separate claim against the same defendant,
mayjoin as plaintiffs in one action ifthe right ofeach to reliefdepends upon the determination of
somequestionoflaw orfact which,ifseparate actions were instituted, would arise in each action.

(2) Notwithstanding subsection (1) where a joint action is instituted the defendant may

apply to the court that separate trials be held and the court may inits discretion makesuch order
as it may deem just and expedient.

(3) In ajoint action judgment may be granted for one or moreorforall of the plaintiffs.

Joinder ofdefendants

33. (1) Two or more defendants may be sued in the alternative or both in the alternative and
jointly in one action, where the plaintiff alleges that the plaintiff is uncertain which of the
defendants is in law liable for the claim.

(2) The court may, in its discretion and on application by one or more of the defendants,
orderthat separate trials be held or make such other order as it may deem just and expedient.

Amendment ofdocuments

34. (1) A court may at any time before judgment amend any summonsor other documentin
connection with a case subject to the fact that amendmentshall not be made if any party other
than the party applying for the amendment may be prejudiced by that amendment.

(2) The amendment may be made upon such conditions as the court may deem reasonable.

(3) In documents before the court the nameofany person orplace as commonly known may
be employed and the court may, on application, at any time before or after judgmentsubstitute
the correct name for that name.

PARTVII
JUDGMENT AND COSTS

Judgment

35. Acourt may, after the hearing ofan action, grant-

(a) judgmentfor the plaintiff in respect of the claim in so far as the plaintiff has proved
it;
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(b) judgmentfor the defendant in respect of the defence or counterclaim in so far as the
defendant has proved it;

(c) absolution from the instance, ifthe court is ofthe opinion that the evidence does not

enable it to give judgment for either party;

(d) such judgmentas to costs contemplated in section 38 as may be just;

(e) an order, on such conditions as the court may deem fit, against the party for whom
judgmenthas been granted, deferring wholly orin part further proceedings upon the

judgmentfor a specified period pending arrangements by the other party for the
satisfaction of the judgment.

Judgmentby default or by consent

36. (1) Ifa defendant, upon a summonshaving been served on the defendant in termsofsection

30-

(a) admits liability and consents to judgmentin writing; or

(b) fails to appear before the court onthetrial date or on any date to whichthe proceedings
have been postponed, the court may, on application by the plaintiff, grant judgment
for the plaintiff in so far as the plaintiff has proved the defendant’s liability and the
amount ofthe claim to the satisfaction of the court, and the court may dismiss any.
counterclaim by the defendant. ,

(2) Ifa plaintiff fails to appear before the court on thetrial date or on any otherdate to which
the proceedings have been postponed, the court may, on application by the defendant-

(a) dismiss the plaintiffs claim, thoughthe plaintiffmay again institute an action forthat

claim with the consent of the court; and

(b) with regard to a counterclaim, grant judgmentfor the defendantin so far as the

defendant has proved the plaintiff’s liability and the amountof the counterclaim to
the satisfaction of the court.

Rescission ofcertainjudgments

37. The court may, upon application by any person affected by a judgment issued by a court
underthis Act or, in a case contemplated in paragraph (c) also the court may onits own -

(a) rescind or vary any judgmentgrantedbyit in the absence ofthe person against whom
thatjudgmentwas granted, provided the application for set-down for hearing is made
on a date within six weeks after the applicant first had knowledge ofthejudgment;

(b) rescind or vary anyjudgment granted by it which was from beginningor was obtained
by fraud or as a result of a mistake commonto the parties, provided the application
is madenotlater than oneyearafter the applicantfirst had knowledgeofthe voidness,

fraud or mistake;

(c) correct obviouserrors in any judgment, provided, in the case of an application, the

application is made notlater than one yearafter the applicantfirst had knowledgeof
any errors.

x
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Costs

38. Costs awarded in terms of this Act may only include-

(a) court fees;

(b) the prescribed amountfor the issue of the summons;

(c) the fees and travelling expensesofthe messengerofthe court;

(d) reasonable out ofpocket expensesofthe defendantat the discretion ofthe commissioner.

PART VUI
EXECUTION

Money to bepaid direct tojudgment creditor

39. Money payable in terms of a judgmentor order of a court shall be paid by the judgment
debtordirect to the judgmentcreditor.

Inquiry into financial position

40, (1) When acourt grantsjudgmentfor the payment ofa sum ofmoney,the court shall enquire
from the judgment debtor whether the judgment debtor is able to comply with the judgment
without delay, and if the judgment debtor indicates thatit is unable to do so, the court may, in

camera, conduct an inquiry into the financial position ofthe judgment debtor andinto the ability
of the debtor to pay the judgment debt and costs.

(2) After the inquiry in terms of subsection (1) the court may-

(a) order the judgment debtorto pay the judgment debt and costs in specified instalments
or otherwise;

(b) suspend the order under paragraph (a) either wholly or in part on such conditions as

to security or otherwise as the court may determine.

Offer byjudgmentdebtor afterjudgment

41. Ifan order has not been madein termsof section 40 (2), the judgment debtor may within ten

(10) days after the court has granted judgmentfor the payment ofa sum ofmoney, make a written
offer to the judgment creditor to pay the judgment debt and costs in specified instalments or

otherwise, and if such an offer is accepted by the judgmentcreditor, the clerk ofthe court shall,

at the written request of the judgment creditor, accompanied by the offer, order the judgment
debtor to pay the judgmentdebt andcosts in accordance with the offer, and such an ordershall be
deemedto be an order of the court in terms of section 40.

Mannerofexecution

42. (1) When a court has granted judgmentfor the payment of money or made an order for the

payment of moneyin instalments, that judgment, in the case of failure to pay the money within
ten (10) days,or that order, in the case offailure to pay an instalmentat the time and in the manner
determined by the court, shall be enforceable by execution in the magistrate’s court having

jurisdiction in accordance with the provisions of the Magistrates’ Courts Act, 1938, and the

judgmentcreditor may proceed as if the judgmentwas grantedin the magistrate’s court in favour

of the judgmentcreditor for the amount mentionedin the affidavit referred to in subsection (2).
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(2) The clerk of the court shall, upon the written application of the judgment creditor
accompanied by anaffidavit specifying the amountandthe costs still owing under the judgment
or order and howthat amountis arrived at, transmitthat affidavit, together with a certified copy

ofthatjudgmentor order reflecting the nature ofthe cause ofaction to the clerk ofthe magistrate’s
court havingjurisdiction overthe court or the area in which thejudgment debtorresides, carries on
business or is employed,or, if the judgment debtoris a juristic person, ofthe Regionor area in
whichits registered office or main place of businessis situated.

(3) Uponreceipt ofthe documents referred to in subsection (2) the clerk of the magistrate’s
court concerned shall record the details of the judgment or order and the amount so owing and

mentioned in the affidavit in the registers kept by the clerk for that purpose.

Property exemptfrom execution

43. The provisions of section 42 of the Magistrates Court Act, 1938 shall apply with necessary

alterations in respect of a warrant of execution in termsof this Act.

Notice ofchange ofaddress byjudgment debtor

44, Any person against whom a court has granted judgment or made any order and whohas not
satisfied in full that judgment or orderor has not paid all costs for which that personis liable in
connection with that judgmentororder, shall, ifthat person has changed the place ofresidence,

business or employment, within fourteen (14) days from the date ofevery such changenotify the

judgment creditor fully and correctly in writing of the new place of residence, business or
employment of that person.

Judgmentor orderfinal

45. Ajudgmentor order ofa court underthis Actshall be final and an appeal shal! notfie from it.

Grounds ofreview

46. (1) Any ofthe following shall be a ground upon which the proceedings of a court may be
taken on review before the High Court-

(a) absenceofjurisdiction on the part of the court;

(b) interest in the cause, bias, malice or corruption on the part ofthe commissioner; or

(c) gross irregularity with regard to the proceedings.

(2) The Chief Justice shall from time to time appoint for a period and Regionor area an
attorney or advocate on such terms andconditions as the Chief Justice may determine with
authority to hear and determine with finality reviews in terms ofthis section.

PART IX
OFFENCES

Offences relating to execution

47, Any person who-

(a) obstructs a messengeror deputy messengerofthe court in the execution ofthe duties
of that messenger or deputy messenger’s duties under this Act;



$142

(b) fails to give notice of change of address in termsof section 44,

shall be guilty of an offence and liable upon conviction to a fine not exceeding two thousand
Emalangeni (E2,000) or to imprisonmentfora period not exceeding two months and, on subsequent
conviction, to said imprisonment withoutthe option ofa fine.

Contempt ofcourt

48. (1) Any person who wilfully insults a commissioner during the session of the court, or a
clerk or messenger or other officer present at that session, or who wilfully interrupts the

proceedings of a court or otherwise misbehaves in the place where the session of a court is held,
shall, without prejudice to the provisionsof section 5 (3), be liable to be sentenced summarily or
upon summonsto fine not exceeding two thousand Emalangeni (E2,000)or to imprisonmentfor

a period not exceeding two monthsand, on subsequentconviction, to said imprisonmentwithout
the option of a fine.

(2) When sentencing any person under this section, the commissioner shall without delay
transmitto the registrar of the High Court for consideration and review by ajudge in chambers, a

statement, certified by the commissionerto be true and correct, ofthe grounds andreasonsforthe
action taken by the commissioner, and shall also furnish to the person sentenced a copy ofthat
statement.

PARTX
GENERAL PROVISIONS

Pendingproceedings

49, The provisionsof this Act shall not affect any matter pending in any other court of law at the

commencementofthis Act, and such a matter shall be disposed ofin the court in question asifthis

Act was not passed.

Minister to make regulations

50. The Minister may in addition to section 26, after consultation and agreement with the
Attorney General and the ChiefJustice, increase or decrease the jurisdiction undersection 16 of
one particular court or ofall the courts underthis Act.

 

SCHEDULE
(in terms of section 10 (6) )

L, cceseesecenseneeeeuenepesdo hereby swear (or solemnly) and sincerely affirm and declare that

wheneverI may be called upon to perform the functions of a commissionerin any court | shall
administerjustice to all persons alike without fear, favour or prejudice and, as the circumstances
of a particular case may require, in accordancewith the law and customs of Swaziland.
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THE MAGISTRATES COURT (AMENDMENT) ACT, 2011

(Act No. 2 of 2011)

I ASSENT

 

MSWATIII
King ofSwaziland

see eeeeeeaeeess 2011

 

AN ACT

ENTITLED

AN ACTto amendthe Magistrate’s Court Act, 1938 so as to increase the basic jurisdiction
of Magistrates in civil and criminal matters and confer powerto the Ministerto increase thecivil
jurisdiction.

ENACTEDbythe King and the Parliament of Swaziland.

Short title andcommencement

1. This Act maybe cited as the Magistrate’s Court (Amendment) Act, 2008 and shall be read as
one with the Magistrate’s Court Act, 1938 (hereinafter in this Act referred to as “the Principal
Act” } and shall come into force on the date of publication.

Amendmentofsection 2

2. Section 2 of the Principal Act is amended bydeleting the definition of“court” and replacing
it with a new definition as follows -

“court” meansa magistrate’s court, a senior magistrate’s court, a principal magistrate’s court;”

Amendmentofsection 3

3. Section 3 of the Principal Act is amended in paragraphs (a), (b) and (c) by deleting those
paragraphsand replacing them with new paragraphs(a), (b) and (c)as follows-

“(a) principal magistrate’s court;

(b) senior magistrate’s court; and

(c) magistrate’s court.”
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Amendmentofthe PrincipalAct and the Magistrate’s Court Rules

4. The Principal Act, the Magistrate’s Court Rules and any other law wherever the words-

(a) “magistrate’s courts of the first class”;

(b) “magistrate’s courts of the second class” and

(c) “magistrate’s courts of the third class”,

appear, are deleted and replaced, respectively, with the following words -

(a) “principal magistrate’s courts”;

(b) “senior magistrates courts” and

(c) “magistrate’s courts”.

Amendment ofsection 16

5. Section 16 of the Principal Act is amendedby-

(a) replacingit with a new section 16 as follows-

“Jurisdiction in respect ofcauses ofaction.

16. (1) Subject to section 16 bis and any other provisionofthis Act or otherlaw thejurisdiction

of magistrate’scourts in civil matters shall be-

(a) in the case of principal magistrate’s courts, all actions permitted by law orpractice
and actions where the claim or value of the matter in dispute does not exceed thirty
(30) thousand Emalangeni;

(b) in the case of senior magistrate’s courts, all actions permitted by law or practice and

actions where the claim or value ofthe matter in dispute does not exceed twenty (20)
thousand Emalangeni;

(c) in the case of any magistrate’s courts (lower than a senior magistrate’s court),all
actions permitted by law or practice and actions where the claim or value of the
matter in dispute does not exceed ten (10) thousand Emalangeni.

(2) Where both parties are Swazis, and the cause ofactionis, in the opinion ofthe clerk ofthe

court, one suitable to be heard in a Swazi Court ofappropriatejurisdiction established or recognized
under the Swazi Courts Act, 1950 or the Swazi Administration Act, 1950 or its successor and

permissibte under the Constitution, the clerk may refuse to issue summons, and may orderthe
plaintiff to commence the action in such Swazi court or other court;

(3) At any time after the issue of summons commencing action in any case where both
parties are Swazis, the court may orderthat the action be transferred to a Swazi court ofappropriate
jurisdiction or to such other court as specified in this section.”; and

(b) adding anew section 16 bis immediately after section 16 as follows -
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“Powerto confer increasedjurisdiction.

16 bis. The Minister may, in consultation with the Chief Justice and by notice published in the

Gazette, increase the jurisdictional amounts specified under section 16.” {

Amendment ofsection 72,

6. Section 72 (1) ofthe Principal Act is amended-

(a) in paragraph(a), by deleting sub-paragraphs(i) and (ii) and replacing them with new

sub-paragraphs(i) and (ii) as follows-

“ (a) a principal magistrate’s court -

() imprisonmentfor a period not exceedingfifteen (15) years;

GQ) fine not exceeding twenty (20) thousand Emalangeni or in default of payment such
imprisonmentas specified in this paragraph;”

(b) in paragraph (b), by deleting sub-paragraphs(i) and (ii) and replacing them with
new sub-paragraphs(i) and(ii) as follows-

(b) a senior magistrate’s court-

(i) imprisonmentfor a period not exceeding ten (10) years;

(ii) fine not exceedingfifteen (15) thousand Emalangeni orin default ofpayment such
imprisonmentas specified in this paragraph;”

(c) in paragraph (c), by deleting sub-paragraphs(3),(ii) and (iii) and replacing them with

new sub-paragraph(i), (ii) and(iii) as follows-

(b) a magistrate’s court (lower than a senior magistrate)-

(i) imprisonmentfor a period not exceeding seven (7) years;

(ii) fine not exceeding ten (10) thousand Emalangenior in default ofpayment such

imprisonment as specified in this paragraph;

(iii) whipping, subject to the provisions ofsection 84 andofthis section, not exceeding

eight strokes with a cane”

(d) in the secondproviso, by deleting the words “Senior Magistrate” and replacing them 4
with the words “principal magistrate” and further deleting the words “ten years”,

where they appear, and replacing them with the words “eighteen years”.

Repeal ofLegal Notice No. 57 of 1988 4

7. The Magistrate’s Court (Increase of Jurisdiction) Notice, 1988 is repealed.
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LEGAL NOTICE NO. 11 OF 2011

THE FINANCE MANAGEMENT AND AUDIT ACT, 1967

(Act No. 18 of 1967)

THE APPOINTMENT OF MEMBERS OF THE LOSSES COMMITTEE
NOTICE, 2011

(UnderSections 22 and 23)

In exercise of the powers conferred by Sections 22 and 23 of the Finance Management and
Audit Act, 1967, the Minister of Finance hereby, appoints the following persons to be members
of the Losses Committee with effect from the 1* December, 2010 -

(a) Mr. Jimson Gwebu - Member

(b) Ms. Fikile Nkosi - Member

MAJOZI V. SITHOLE
MINISTER OFFINANCE
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LEGAL NOTICE NO. 12 OF 2011

THE FINANCE MANAGEMENT AND AUDIT ACT, 1967

(Act No. 18 of 1967)

THE REVOCATION OF APPOINTMENT OF MEMBERS OF THE
LOSSES COMMITTEE NOTICE, 2011

(UnderSections 22 and 23)

In exercise of the powers conferred by Sections 22 and 23 of the Finance Management and

Audit Act, 1967, the Minister of Finance hereby revokes the appointment of -

1. Mr. Mfanzile Dlamini

2. Mrs. Sibongile Mdluli

as Members of the Losses Committee with effect from the 26" November, 2010.

MAJOZI V. SITHOLE
MINISTER OFFINANCE

Mbabane
26" November, 2010
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LEGAL NOTICE NO. 13 OF 2011

THE CIVIL SERVICE ORDER, 1973
(Order No. 16 of 1973)

APPOINTMENT OF ACTING SECRETARY TO CABINET
(UnderSection 8)

In exercise of the powers vested in me by Section 8 of the Civil Service Order, 1973, I,
MSWATI III, KING OF SWAZILAND,herebyappoint:

ANDREAS M. MATHABELA

To act as Secretary to Cabinet with effect from 27" November 2010 to 14% December 2010.

THUS SIGNED UNDER MY HAND AT LOZITHEHLEZI ON THIS 15“ DAY OF
FEBRUARY,2011.

MSWATIIIT
KING OFSWAZILAND
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LEGAL NOTICE NO. 14 OF 2011

THE CIVIL SERVICE ORDER,1973
(Order No. 16 of 1973)

APPOINTMENT OF ACTING PRINCIPAL SECRETARIES
(Under Section 8)

In exercise of the powers vested in me by Section 8 of the Civil Service Order, 1973, I,

MSWATIIII, KING OF SWAZILAND,hereby appoint:

BHEKITHEMBA GAMA

To act as Principal Secretary in the Ministry ofInformation, Communications and Technology
with effect from 25" October 2010 to 6" December 2010.

ZANDILE MADLOPHA

To act as Principal Secretary in the Ministry ofTinkhundlaAdministration and Development
with effect from 27" November 2010 to 14" December 2010.

NORMAN GAMEDZE

To act as Principal Secretary in the Ministry ofTinkhundla Administration and Development
with effect from 4" October 2010 to 6" November 2010.

STEPHEN THEMBINKOSI MOTSA

To act as Principal Secretary in the Ministry of Natural Resources and Energy with effect

from 3October 2010 to 17" October 2010.

THUS SIGNED UNDER MY HAND AT LOZITHEHLEZI ON THIS 15" DAY OF
FEBRUARY,2011.

MSWATI ITI
KING OF SWAZILAND

vp



h
n

$150

LEGAL NOTICE NO. 15 OF 2011

THE CIVIL SERVICE ORDER,1973
(Order No. 16 of 1973)

APPOINTMENT OF ACTING PRINCIPAL SECRETARIES
(UnderSection 8)

In exercise of the powers vested in me by Section 8 of the Civil Service Order, 1973, I,
MSWATI ITI, KING OF SWAZILAND,herebyappoint:

STEPHEN THEMBINKOSI MOTSA

To act as Principal Secretary in the Ministry of Natural Resources and Energy with effect
from 17" November 2010 to 6" December 2010.

THAMSANQAT,. VILANE

To act as Principal Secretary in the Ministry of Public Works and Transport with effect from 20
December 2010 to 10" January 2011.

AMOS ZWANE

To act as Principal Secretary in the Ministry of Economic Planning & Developmentwith effect
from 20" December 2010 to 14" January 2011.

DICKSON MKHONTA

Toact as Principal Secretary in the Deputy Prime Minister’s Office with effect from 28" December
2010 to 11" January 2011.

THUS SIGNED UNDER MY HAND AT LOZITHEHLEZI ON THIS 15° DAY OF
FEBRUARY,2011.

MSWATI TT
KING OF SWAZILAND
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LEGAL NOTICE NO. 16 OF 2011

THE CONSTITUTION OF SWAZILAND ACT, 2005
(Act No. 001 of 2005)

APPOINTMENT OF A MEMBER OF LIQOQO NOTICE, 2011
(Under Section 231)

In exercise of the powers conferred by Section 231 of the Constitution of Swaziland Act,

2005, I, MSWATI III KING AND INGWENYAMAofSwaziland appoint -

OBED MFANYANA DLAMINI

to be a Memberof Liqogowith effect from 13" September, 2009 for a period not exceeding
five years.

THUS DONE UNDER MY HAND AT LOZITHEHLEZI ON THIS 15" DAY OF
FEBRUARY,2011,

MSWATIIT
KINGAND INGWENYAMA OFSWAZILAND

The Government Printer, Mbabane


