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Supplement B
— Botswa
na Governmen; Extraordinary G
¥ lizetle dated 1504 M
ay, 2018

Bill No. 15 of 2018 B.43

FINANCIAL
INTELL;GENCE (AMENDMENT
(Published on 15th May, 2013) ) BILL, 2018

MEMORANDUM

1. A draft of the
_ above
Assembly is set out below.

2. The obj
' ject of the Bill is t.
: 0 ame i :
. liminiss Betswanu' nanelal il Inteligence Act, Cap. 08:07
andards, in particul ; intelligence legislation with international
s ar, the Financial Acti gislation with internati
on anti-money launderi lal Action Task Force (FAT e
; ering, combatti . F) recommendati
ﬁﬂg “(-:%ng of proliferation of arms oilfl?vgartg? gl;aagcmg B AT SR an;?l?z
. The proposed a Weapon
mendments to the Fi ’ -
-t I *
Botswana’s mutual evaluation carried outngnctli?l L{"euigence Act (“the Act”) follow
Money Laundering Group (ESAAMLG). The ESAAMLG assestore meomescnis
that the amendment of the Act was necessa et SjéAMLG a5SEsSOfS recommended
of suspicious transactions. It was further st::ssoda hresis the e pet ol
BOtSWana aieiis: hier fuiicial iftelsende lee | tl at it was _crltlcal and urgent that
in order to attain technical Compliancz and [Ogi;io%lciolg . e siadas
" : 1 %
International Cooperation Review Group (ICRG) o referre.d e e
4. The amend : roup (ICRG) as a non-cooperative State.
. ndments tq the Financial Intelligence Act are as follows —
(a) Clliluse 2 of the Bill amends the Act by substituting for the word “Director”
wherever it appears in the Act, the words “Di Y :
i irector General” to crea
ot ral” to create a new
(b) Clause 3 of thS Bill amends §ect_ion 2 of the Act by inserting new definitions
for the word; accountable institution”, “anonymous account”, “beneficial
f)wner , “business 1‘e]'al10nship","cash"',“close associate”, “competent body’,
‘_co_rresponden.l bai_lkmg”, “credible sources”, “customer”, “family member”,
‘guidance notes”, “high risk business”, “high risk jurisdiction”, “legal arrangement”
“prominent influential person”, “senior management’, “shell bank”, “trust” and
by substituting the definitions of “supervisory authority” “suspicions transactions”

and “transaction”;

(¢) Clause 4 of the Bill amends the Act by inserting a new section 2A to provide
that where there is a conflict between the provisions of the Act and any other
law, the provisions of the Act shall take precedence;

(d) Clause 5 of the Bill amends the Act by deleting section 3

provision for the appointment of the Director General by the Minister;
inserts section 3A 10 provide for the appointment of the

(¢) Clause 6 of the Bill 1
Director General by the President;

() Clause 7 of the Bill amends section

Bill, which is int
vhich is intended to be presented to the National

(2) which made

4 to extend the mandate of the Agency by

empowering the Agency to request for further information from a customer “-“her.e
there is doubt about the veracity or adequacy of previously obtal ned m’rormt-;u‘;.unt;
(g) Clause R of the Bill amends section 5 of the Act 1o delete the word "0

appearing in the first line as this is a typing €ITor:



B.84

ends section 6 by substituting for the words “Ministry
of Finance and Development Planning” for the words “Ministry responsible for
finance” and the words “Ministry of Foreign Affi?lI‘S anc_l Interna.uc’::n'a]
Cooperation” for the words “Ministry responsible for mternatlo_nz_nl affalrs in
order to refer to the responsible portfolios and not to names of ministries as the
latter is susceptible to change; o )

(i) Clause 10 of the Bill amends section 9 to extend the obl{gatlons ofa specrﬁed
party to implement and maintain a programme for anti-money laundering,
counter-financing of terrorism, risk management and compliance;

(j) Clause 11 of the Bill amends the Act by inserting new sections 94, 9B,9C
and 9D to provide for screening of compliance officers, to st;engthen customer
due diligence measures with respect to an existing business relationship
which is subject to the requirements of customer identification and verification
with a customer; and to monitor and report complex transactions;

(k) Clause 12 of the Bill amends section 10 of the Act by providing for additional
duties of specified parties which are conducting enhanced due diligence when
dealing with customers from high risk jurisdictions and to obtain information
on the occupation of the customer and source of the funds, inserting a new
subsection 1A, to strengthen customer due diligence measures such as the
nature of the business and the intended purpose of the business relationship
and by increasing fines;

() Clause 13 of the Bill amends the Act by inserting new sections (section
10A, 10B, 10C, 10D ,10E, 10F and 10G) to provide for strengthening of
customer due diligence measures with respect to beneficial owners and people
in prominent influential positions and to provide for the prohibition of opening
of anonymous accounts;

(m) Clause 14 of the Bill amends section 11 of the Act by inserting subsection
(3) to provide that all information data or documents collected under customer
due diligence process shall be kept up to date;

(n) Clause 15 of the Bill amends section 12 of the Act to provide for the keeping of
records of account files and business correspondences for at least five years
froml the date a transaction is concluded and after the termination of a business
relationship;

(0) g;iig:rz; ‘1:5 of the Bill amends section 15 of the Act by increasing fines to ensure

€;

(p) Clause 17 of the Bill amends section 16 of the Act by increasing fines to ensure
deterrence;

(9) Claqse 18 of the Bill amends section 17 of the Act by compelling specified
parties, atlorneys, notaries and accountants to report suspicious transactions;

() f]lapsc'w o_f the Bill amends section 18 of the Act to add accountable
Institutions in the reporting of cash transactions above prescribed limit;

(s) Clause 20 amends section 19 of the Act to increase fines to ensure deterrence;

63) Qlause 21 amends section 20 of the Act to add negotiable instruments to the
list that the Revenue Authority has to forward to the Agency;

(u) Clause 22 of the Bill amends section 21 of the Act to add accountable institutions
in the reporting of electronic transfer of money into or out of Botswana;

(h) Clause 9 of the Bill am



(v) Clause 23 of
; the Bi
e WA gt ill amends the Act by insertin
(W) Clause 24 of the B’iu \ g anew section 21A to provide

the words “specifie mends section 23 of the Act b

1 ttian®? d part L : ¥ il'lsert' l i
) glsgi]tgngg ;lc Y appearing therein, the wijnr%ilsn‘lpgi{imely g
use 25 of the Bill am - ecountable
of interruptin nends section 24 of th
g transactions e Act to attach s
% iCIausPT 26 of the Bill amendsD:eg:?oﬁ%ejncY; the responsibility
@ éllvestlgatlon and by increasing fines ¢
ause 27 amends the Act by insertino

on any person res i
? ponsible for ' :
accountable institution, who ensuring compliance by specified
reasonab : negligently fails t party or
y necessary to ensure such alls to take such measures as are
(aa)Clause 28 amends section 27 of the A ‘;Ompllance;
atan; -money laundering, Combalilfi t?lreﬁ;ie conduct of a risk based supervision
combating the financing of Pmﬁfera?i fﬂancmg of an act of terrorism; and
(bb)Clause 29 amends the Act by insertin on of arms of war or NBC weapon;
of accountable institutions to have%;: i Silcmn to provide for obligations
intended purpose and objectives and tvant R ganaiatuy St
of financial statements and maintainin 0 provide for proper record keeping
iiact onm: g a record of domestic and international
(cc) Clause 30 of the Bi i
il Bill amends section 28 of the Act to enable the Agency to
ow up on cases that have not been reported to it but h i
money laundering or terrorist financing pe ]'? s Eve E pueiialot
: icing; or proll eration financing
(dd)plause 3'1 of the Bill amends section 31 of the Act to provide for additional
information that sh'ould' be kept by the Agency such as statistics on the
number of {nformanon disclosed to a comparable body, suspicious transactions
reports received and disseminated and the maintenance of records by the Agency;
(ee) Clause 32 of the Bill amends section 32 of the Act by inserting the word
ureportn;
Clause 33 of the Bill amends section

deterrence;
(gg)Clause 34 of the Bill amends the Act to provide for prohibition of disclosure of

information by third parties;
(hh)Clause 35 of the Bill amends section 36 of the Act to extend the indemnity to
accountable institutions and specified parties;

(ii) Clause 36 of the Bill amends the Act by del

suppresses the reporting obligations of specified parties
ds section 38 of the Ac

(jj) Clause 37 of the Bill amen
whenever reference is made to Schedule I and al:sq
institutions” where reference is made to specifie

application of the Act; - _
(kk) Clause 38 of the Bill amends the Act by deleting section 39
for transitional arrangements as it has become redundant;

ction 40 of the Actto

(lD) Clause 39 of the Bill amends sé al, :
institution” to expand the SCOPE of application of the ACE e

of the Act to :
protect tippi .
ensure deterrence: pping off during

N : .
g & new section to provide for penalties

33 of the Act to increase fines to ensure

eting section 37 as the section
and accountable institutions;
t by adding Schedule IIT
by adding “accountable
d parties t0 extend the

that made provision

add “accountable
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(mm)Clauses 40 and 41 amend Schedules I and II of the Act, respectively; whilst
clause 42 inserts a new Schedule III to the Act.

0.K.MATAMBO,
Minister of Finance and Economic
Development.
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A BILL
—entitled—

An Act to amend the Financial Intelligence Act.

Date of Assent:
Date of Commencement.
ENACTED by the Parliament of Botswana.

Short title 1. This Act may be cited as the Financial Intelligence (Amendment)
Act, 2018.
General 2. The Financial Intelligence Act, (hereinafter referred to as “the

amendmentto A c”) is amended by substituting for the word “Director” whenever it

S appears in the Act, the words “Director General”.
Amendment of 3. Section 2 of the Act is amended by —
i (@) inserting in their correct alphabetical order, the following new /@
& AC “a
definitions — &

“accountable institution” means a person referred to in Schedule
III, and includes an associate or subsidiary outside of the
person or employee of such person;

“act of terrorism” has the same meaning assigned to it under the

Cap. 08:08 Counter-Terrorism Act;
“anonymous account” means an account which cannot be linked
‘to any person or be traced to any customer;
“arms of war” has the same meaning assigned to it under the
Act No. of 2018 Arms and Ammunition Act;

“beneficial owner” means a natural person who, directly or
indirectly through any contract, arrangement, understanding,
relationship or otherwise, is the ultimate beneficiary of a
share or other securities in a company;

“business relationship” means any arrangement made between
a customer and a specified party or accountable institution
where the purpose or effect of the arran gement is to facilitate
an occasional, frequent, habitual or regular course of dealing
between the person or legal arrangement and the specified /W
party or accountable institution where payment to be made
is not known or capable of being ascertained at the time of
the conclusion of the arrangement;

“cash” means coin and paper money of Botswana or of another
country that is designated as a legal tender and that circulates
as, and is customarily used and accepted as, a medium of
exchange in the country of issue;

“close associate” means a person who is closely connected to
another person socially, professionally or through business
Interests or activities;

“correspondent banking” means the provision of banking services
by one bank to another;



L1 =
Cr d
eglsblii tSOLIrCFES’ Means a reliapje sou
€rnational IDstitutiong auth %
mutual evaluatjop or detaileq o—
“customer” includ e
€S, a natura] pe i

il Person, unincq
o O,g; ment, legal person or body corporgzo LoD legal
15 1n the process of entering into - it e

(a) bgsmess relationship; or T
(b)) single transaction;

with an accountab]

113 1
uidance & i
guic ngtcs means 8uidance, instructions

Informatiop such

Publicati
€ssment reports: ons and

specified party or an accountabe instituti
" the' provisions of this Act;
high risk business” means a business —
(a) Incorporated in a high risk Jurisdiction;
() having strong ties with a business situated in a high
risk jurisdiction: %
(¢) deglin g in goods, services or commodities that present
a high risk for money laundering or financing of an act
of terrorism, or financing of proliferation of arms of
war or NBC weapon;
(d) that appears on the sanction list;
(e) that has a business relationship with other businesses
that appear on the sanction list;
(/) that is subject to or has been a subject of an investigation
by an investigatory or supervisory authority;
(g) that is managed by a person who is a subject pf an
investigation by an investigatory or supervisory authqn!}j; or
(h) that is subject to sanctions, embargos or similar
measures issued by the United Nations Security Council;

“high risk jurisdiction” means a country that —

is identi th

a) is identified by a competent authc _

N weak regime on anti-money launderi ng, counter-financing
[=3

of an act of terrorism of counter-financing of

i eapon;
i farmsofwarorNBCv\f ‘
prohferatton : rgos or similar measures

b) is subject to sanctions,c.mba _ o

H l!zsuecf by the United Nations Security C-T;“Egéy e
(¢) is identified by the FATF orany such simi

i for terrorist activities

- des funding or support "

(d) Pﬁ;;?iis been c%ﬁ'si gnated as 2 Coyr:wsgl?);z?niﬂ ”

garrorism or a country that allows hlﬁsenson oin

“immediate member of the family” means SpOUSE;

ibli ) : 0gosi
sibling or parent; aning as assigned © it under the Bog
“Kgosi” has the same me
Act;

ority as having no or

B.39

Cap. 41 01
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“legal arrangement” means EXpress trusts or other similar

arrangement;

“NBC weapon™ means — '
(a) nuclear explosive device as defined in the Nuclear Weapons

Act No.of 2018
(Prohibition) Act:

Act No. of 2018 (b) biological or toxin weapons as defined in the Biological
and Toxin Weapons (Prohibition) Act; or

Cap. 24:04 (c) chemical weapons as defined in the Chemical Weapons

(Prohibition) Act;”;

“proliferation” means the manufacture, acquisition, possession,
development, export, transhipment, brokering, transport,
transfer, stockpiling or use of any arms of war or
NBC weapons in contravention of the Arms and ammunition
Act, Nuclear Weapons (Prohibition) Act, Biological and
Toxin Weapons (Prohibition) Act or Chemical Weapons
(Prohibition) Act;

“prominent influential person” means a person who is entrusted
with public functions within Botswana or by a foreign
country or an international organisation, his or her close
associates or immediate member of the family and includes —

(a) aPresident;
(b) a Vice-President;
(¢) aCabinet Minister;
(d) a Speaker of the National Assembly;
(e) a Deputy speaker of the National Assembly;
() a member of the National Assembly;
(g) a Councilor;
(h) asenior government official;
(i) ajudicial officer;
(/) a Kgosi;
(k) a senior executive of a private entity;
(/) a senior executive of a public body;
(m) a senior executive of a political party;
(1) religious leaders;
(0) senior executives of international organisations operating
in Botswana;
(p) a person who has in the last five years held any of the
positions referred to in paragraphs (a) to (0); or
(g) such person as may be prescribed;

“risk management systems™ means policies, technologies, procedures
and controls that enable a specified party or accountable
Institution to establish the risk indicators used to characterize
clients, products and services to different categories of
risk (10‘\.\1, medium or high risk) with the aim of applying
proportionate mitigating measures in relation to the potential
risk of money laundering, financing of an act of terrorism or
financing of proliferation of arms of war or NBC weapon in
each category of risk established,;




Senior executive of 5 political pa
president, vice-president

holds in g iti
uch
dopalis pOII'l'ICEl] party an
“Senioy 0se mentioned above:
I'executive of a private ey ‘
e En ”» -
officer, partner or tity™ means a director, controlline
any person who is conce d wi o
.. management of the private entity’s affairs: ol e
Senior executive of a public body” .

S : 0dy"” means a senior officer of
Organisation, establishment or body created by or und i
€nactment and includes an i o e O

_ company in which G
has equity shar Yy cor overnment
€S Or any organisation i
Ty rg. or body where public
L1 L
seni ial” :
n(]); government ofﬁcml means a public officer in senior
) nagement appointed under the Public Service Act or any
. Senior officer ap]::?mt_ed under any enactment;
Senior management” with respect to a legal person or legal
arrangement means a director, controlling officer, partner
Or any person who is concerned with the management of its
affairs;
“shell bank™ has the same meaning assigned to it under the Banking
Act; and
“trust” means —

(a) anobligation imposed by trust deed or other instrument
binding another person, the trustee to administer or
dispose of property for the benefit of another person or
class of persons or for the achievement of the object
stated in the trust deed or other instrument; or

(b) an interest in property held by a trustee for the benefit

of another person; and »

(b) substituting for the definitions of_“ﬁna‘r‘lcial offence”, “money
Iaundering”,“suspicioustransactlon”, gupervnsory al:It_hOI‘lf}’
and “transaction” respectively, the folio\\{mg new d‘?ﬁmt;ons —t

«financial offence” means money laundering, financing O a;l ;c(::

of terrorism, financing of proliferation of arms of war or

weapon or the acquisition of property from the proceeds of

any other offence; . . _—
““mongy laundering” has the same meaning assigned to it

the Proceeds and Instruments of Crime Act;

““supervisory authority” means 2(1:1 deastlgl;?ltseudr i ;‘2 e
i ibilities aime g
with responsibilities it epsunng -
specified parties o accountable msmu'uznf\:hich ~
““suspicious transaction” means a transactio which - gitimate
.+ ~onsistent with a customer i
(a) is incon o o it
business,

al activities or i
mer holds;
for the type of account the custo

mpetent authority
liance by

which

8.9]

Cap. 26:01

Cap. 46:04

Cap. 08:03
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(b) gives rise to a reasonable suspicion that it may involve a
financial offence; . .

(c) gives rise to a reasonable suspicion that it may n}volve
property connected to the financing of an act of terrorism, or
to be used to finance an act of terrorism or proliferation of
arms of war or NBC weapon whether or not the property
represents the proceeds of an offence;

(d) is made in circumstances of unusual or unjustified complexity;

(e) appears to have no economic justification or lawful objective;

(H is made by or on behalf of a person whose identity has
not been established to the satisfaction of the person with
whom the transaction is made; or

(g) gives rise to suspicion for any other reason; and

“transaction” means an arrangement between a customer and a
specified party or accountable institution, and includes the
following —

(@) adeposit, withdrawal or transfer between accounts, opening
an account, issuing a passbook, renting a safe deposit box,
exchange of currency, loan, extension of credit, purchase
or sale of any stock, bond, certificate of deposit or other
monetary instrument or investment security or any other
payment, transfer or delivery by or through or to any person
by whatever means effected;

(b) an arrangement between persons; or

(c) aproposed transaction;”.

::fﬁ?:;:f 4. The Act is amended by inserting immediately after section 2, the
i thides following new section —

;razn;]tiﬁ::r 2A.In tl_lg event of any conflict or inconsistency between

e the provisions of this Act and any other law on anti-money
laundering, counter-financing of an act of terrorism or counter-
financing of proliferation of arms of war or NBC weapon, the
provisions of this Act shall take precedence.”.

Sﬁeg:?g:';z}‘ of 5. Section 3 of the Act is amended by deleting subsection (2).

the Act
::ztelr;;og :ﬁn 6. The Act is amended by inserting immediately after section 3, the
e following new section —

:;pgoi;l:mm;m 3A.(1) The.re shall be a Director General who shall be appointed
General DY the President on such terms and conditions as the President
may, on the_ recommendation of the Minister, determine.
(2) Tpc D{rector General shall be a person of recognised
€xperience in one or more of the following disciplines —
(@) finance:
(b) law enforcement;
(¢) law; or

(d) any other related field.



(a) inability to perform the
office, arising from infi
other cause;

(b) gross misconduct; or

(¢) incompetence.

(5) The p'rov'isions of section 113(3)(4) and (5) of the
Constitution shall apply with necessary modifications

to the removal of a erson holding of :
General. P g office of Director

(6) The Director General shall be responsible for the
dlrectu?n and administration of the Agency.

(7) The Director General shall appoint in writing, an
officer as an examiner for the purposes of determining
compliance with the Act.”.

7. Section 4 of the Act is amended —
(a) insubsection (1) by substituting for paragraph (c) appearing
therein, the following new paragraph —

“(c) related to the financing of an act of terrorism or the
financing of proliferation of arms of war or NBC
weapon;”; and

(b) in subsection (2) by —
(1) inserting immediately after paragraph (g), the following
new paragraphs —

“(h) call for and obtain further information from persons
or bodies that are required to supply or provide
information in terms of this Act or any law and

(i) communicate the list of high ris!( countries to spet_:lﬁed
parties, accountable institutions and supervisory
authorities.”. ) .

8. Section 5 (1) of the Act is amended by deleting the word “of

where it first appears.

'functions of his or her
rmity of body, mind or any

[ of the Act is amended by substituting — o

?‘.I) SF;:lgll; g}?rz_!s “Ministry of Finance and Dev.clopmegt Plan’?‘l;%d

appearing therein, the words Mxmsny respoqmbic forI [tlarl'{;‘r.; tional

b) for the words “Ministry of Foreign Affal‘rs 'al:ld nter i
! Cooperation” appearing therein, the words “Ministry respon

for international cooperation 'd
10. Section 9 of the Act1s amended —

@ in(is)uzsuebittiicr);ﬁgg)flc))}r{ p;ragraph (d), the following new paragraph —

B.93

Amendment of
section 4 of the
Act

Amendment of
section 5 of the
Act

Amendment of
section 6 of the
Act

Amendment of
section 9 of the
Act
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“(d) implement and maintain a programme for anti-money

laundering, counter-financing of an act of terrorism
and counter-financing of proliferation of arms of
war or NBC weapon, risk management systems and
compliance”,

(ii) inserting immediately after paragraph (e), the following new
paragraphs —
“(f) conduct risk assessment on —

9]

(h)

(1) business relationships and transactions,

(ii) pre-existing products, practices, technologies and
delivery mechanisms,

(iii) new products, practices, technologies and
delivery mechanisms, prior to their launch, and

(iv) life insurance services”;

implement programmes which have regard to

identified money laundering, financing of an act of

terrorism and financing of proliferation of arms of war

or NBC weapon risks, commensurate to the size of the

business; and

implement group-wide programmes against money

laundering, terrorist financing and financing of

proliferation of arms of war or NBC weapon which

should be applicable and appropriate to all branches

and majority owned subsidiaries of the financial group”;

(b) in subsection (3) by substituting for the word “P100 000”
appearing therein, the word “P1 000 000",
Insertion of 11. The Act is amended by inserting immediately after section 9, the

sections 9A,
9B, 9C and 9D

following new sections —

in the Act 'fgr‘“ltﬁcaﬁ“9A. A compliance officer shall —

compliance
officers

Conduct
ongoing due
diligence

(@)
(b)

(c)
(d)
(e)
0]

9B. (1)
due dili

be a fit and proper person;
not have been convicted of a criminal offence in

Botswana;

not have been convicted outside Botswana of a criminal

offence, which, if committed in Botswana would have

been a criminal offence;

not be an unrehabilitated insolvent:

not be a subject of an investigation by a supervisory
authority or an investigatory authority; and

not _have been a person holding a senior management
position in a company which is disqualified from
trading by a professional body or supervisory authority.
A specified party shall, on an ongoing basis, conduct
gence with respect to an existing business relationship

which is subject to the requirements of customer identification
anc! ve:riﬁcation, including periodic review of accounts to
maintain current information and records relating to the
customer and beneficial owners.



(2) ;’; s(]:?fciﬁed par;y ?at contravenes this sectjon commits
ence and shall pe J; i
Bl i e liable to a fine not exceeding

Monitoring « ;

complex, 26 (]() )A Spec'ﬁ‘l"d party shall monitor anqd report on —
unusual and @) a complex transaction, unug i

high risk ’ ual transaction or

: unusual pattern of ¢r
transactions apparent E!!)COIIOI'I'IEC or l::zi‘ﬁlc
(b) abusiness relationship fo
Jurisdiction; and
(¢) transactions for high risk businesses.
(2) A specified party that contravenes this section
commits an offence and shall be liable to a fine not
exceeding P1 500 000,
Failureto 9D, Where a specified party or accountable institution is
33’;';'”'3;: de ynable to —
= (@) conclude a transaction in the course of a business

relationship or perform any act to give effect to a
single transaction; and

(b) obtain the information contemplated in section 10;
or
() establish and verify the identity of the customer ot
other relevant person in accordanm? w1!h section 10,
the specified party or accountable institution §hall
terminate an existing business relatlonshlg with a
customer upon written notice to the customer.”.
12. Section 10 of the Act is amended —
a) in subsection (1) by — . B
@ (i) substituting for paragraph (a) the following new paragraph
“(a) to establish and verify the _ldentlty. of the custome;,
beneficial owner or beneﬁclary of, !hfe insurance an
other related investment services;”,
(ii) inserting the following new paragrgghs - T
“(d) to conduct enhanced due diligence whe
‘Vith == . - - 3 - 3 at
(i) a customer from a high risk jurisdiction, or u
the instance of an international or_gamsanon,
ii ion for a high risk business;
(i) a transaction igh risk B i
(¢) toobtainthe following additional information
customer —
(i) occupation of the customer
owner, and
(i) the source of funds o
beneficial ownﬁr; ”
ly the 1den
to update regularly ;
v custl;mer and beneficial nownear;icm
btain additional information
(g} WO i relationship;
nature of the business

tions, which has no
purpose;
rmed in a high risk

or beneficial
f the customer oI
tification data of the

on the intended
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Insertion of
sections 10A,
10B 10C, 10D
and 10E in the
Act

(h) to obtain information on the reasons for intended
purpose of transactions;

(i) toobtain the approval of senior management to
establish or conclude a business relationship; and

() to conduct enhanced monitoring of the business
relationship.”;

(b) by inserting immediately after subsection (1), the following new
subsection —

“(1A.) Where a specified party engages with a prospective
customer to establish a business relationship, the specified party
shall obtain information to reasonably enable the specified party
to determine whether future transactions to be performed in the
course of the business relationship concerned are consistent with
the specified party’s knowledge of that prospective customer,
including information describing —

(a) the nature of the business relationship;

(b) the intended purpose of the business relationship;

(c) the source of the funds which the prospective customer
expects to use in concluding transactions in the course of
the business relationship; and

(d) the approval by senior management before establishing or
concluding a business relationship for high risk customers.”;

(¢) in subsection (3), by substituting for that subsection following
new subsection —

“(3) Proof of identity of a customer under this section shall

be through — ;

(@) production of a National Identity Card for citizens;

(b) production of a passport for non-citizens:

(c) acertificate of incorporation or a certificate of

registration;

(d) a deed of trust; or

(e) such other identity document as the Minister may
_ prescribe.”;

(d) in subsection (4), by substituting for the word “P100 000”
appearing therein, the word “P500 000” and for the words “five
years” appearing therein, the words “10 years™; and

(e) in subs.ection (5), by substituting for the word “P250 000”
appearing therein, the word “P1 000 0007,

13. Thq Act is amended by inserting immediately after section 10,

the following new sections —

;E:hﬂmdll){\. Where a person is acting on behalf of a partnership or
diligence 2CUNE in accordance with a legal arrangement, a specified
party shall, in addition to customer due diligence under section
10 and in accordance with its risk management systems and

compliance programme, establish —



(@)t
) the nature of the customer’s business:

(b) the ow i
nership and contro| Structure of the custom
er; and

(¢) the identi
Ity of the benefic;
Ientl 1al i
g:”etgjge::;]ty of each natural persov;nwelrac? yi;d? S
Ownemh?r with anogher person, has: a coﬁ?dﬁl}ﬂy
P Interest in the legal person or?e m%
ga

Prominent 10B drrangement.
influential .Where a specified party
PREeT determines, in a Or accountable institution

ccordance with its ri
and compliance ngramr:t;mﬂl;s risk management systems
with whom it engages to eSt’abJ'at a prospective customer
or the beneficial owner of that 'sh a business relationship
prominent influential person, th Prospective customer is a
TN (a) obtain senior ma’naeggicmfd Py sl —
f g en
) Ssﬁabhshmg the business re[atioréllsligli)prf)Nl before
ake reas o
s Of?;::ble measures to establish the source of
(c) conduct eng;(:lscp:;t;v; Taia v
. 0ing monitori
il 1o business relationship. SRR Ehntoring otibe
anonymous. (1) A specified party shall not establish or maintain an
kot na; eymous account or any account in a fictitious or false
(2) A specified party that contravenes this section commits
an offence and shall be liable —
(a) to a fine not exceeding P10 000 000,
(b) toa szspension or revocation of licence as the case
may be; or
() to both penalties provided under paragraphs (a) and (),
as may be imposed by a supervisory authority.
Prohibition of 10D. (1) A specified party shall not establish or maintain a
shell banks  relationship with a shell bank.
(2) Aspecified party shall not establish, maintain, administer,
or manage a correspondent account in Botswana for, or on

7y behalf of, a foreign shell bank.
(3) A specified party that contravenes
an offence and shall be liable —
(a) to a fine not exceeding P20 000 000;
(b) to a suspension Of revocation of licence as the case

may be; or
(c) toboth penalties provided
and (b),
as may be imp
Prohibition of 10E. (1) A specified party or

establishing or egeablish or maintain a busine .
E:Z'i'::s[: & or member of a terrorist group declared under section 12
relationship  of the Counter-Terrorism Act, unless, the spec1£ihed Ig;ggn(:]‘
with terrori® accountable institution has been authorised by the

terrorist group Counter-Terrorism Committee.

this section commits

under paragraphs (@)

osed by a supervisory authority.
accountable institution shall not

ss relationship with 2 terrorist
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Correspondent
banking

Enhanced due
diligence
measures
relating to
beneficiaries
of life insurance
services

(2) A specified party shall not establish, maintain, administer,
or manage a correspondent account In Bot_swana for, or on
behalf of, a person who is a member of a terrorist group declared
under section 12 of the Counter-Terrorism Act, unless, the
specified party or accountable institution .has been authorised
by the National Counter-Terrorism Committee.

(3) Aspecified party or accountable institution that contravenes
this section commits an offence and shall be liable —

(a) to a fine not exceeding P20 000 000;

(b) to a suspension or revocation of licence as the case may
be; or

(c) to both penalties provided under paragraphs (a) and (b),

as may be imposed by a supervisory authority.

(4) For the purposes of this section National Counter-Terrorism
Committee means the National Counter-Terrorism Committee
established under the Counter-Terrorism Act.

10F. (1) A financial institution that provides correspondent
banking services shall —

(a) gather sufficient information about a respondent bank
to understand the nature of the respondent’s bank
business;

(b) determine, from publicly available information, the
reputation of the respondent bank it proposes to enter
into a correspondent banking relationship with;

(c) besatisfied that the respondent bank has conducted
customer due diligence on the customers having direct
access to accounts of the correspondent bank:

(d) be satisfied that a respondent bank does not permit its
accounts to be used by a shell bank;

(¢) besatisfied that the respondent bank has provided
relevant customer due diligence information upon
request to a correspondent bank; and

() enterintoa correspondent bankin g relationship only
with a financial institution that is supervised and
regulated with regard to anti-money laundering,
counter- financing of an act of terrorism and counter-
financing of proliferation of arms of war or NBC weapon.

10G. (1) Where a person is a beneficiary of a life insurance
service, a specified party shall, in addition to customer
due diligence, risk management systems and compliance
programme, establish —

(a) the identity of the beneficiary at the time of payout; or

() the identity of the beneficial owner if the beneficiary is
a legal person or arrangement.

(2) A specified party shall obtain sufficient information
concerning the beneficiary to satisfy itself that it will be able to
establish the identity of the beneficiary at the time of payout.”.



14. Th i
€ Act is amended ip section 11 by ingert

subsection (2), th i
i , e follo 1 ing i :
(3A) All mfomﬁ:?oinfi:’tas I]bsgction _ & lmmediately after
customer due djl; 2 or document
(@) ket ufg’ﬁffemj process shallbe 1t collected under any
> an
(b) updated every tw
concluded.”. 0 years from the date a transaction i
(1)15&1 The Act is amended in section 12 b N
; e“foll(;wmg S Y substituting for subsection
(DA specified party shall kee
customer due diligence measure p records obtained through
correspondences and results of §, account files and business
least five years from the date a tr any analysis undertaken for at
the termination of a busi ansaction is concluded and after
usiness relationship.”
16. The z-xct is amended in section 15 b sk
(a) substituting for the word “P100 00);): v
1y (1 i word “PS00 000" a BB IR s
substituting for th ”» :
(2), the wogd “PSO?] \8/5101'9 azcll(i:l)eogordalzp S o
therein, the words “10 ye;rs” ords “five years” appearing
17. The Act is amended in section
¢ i
:'PIOO 000 appearing therein, th;0£;rg(zi’gy0%%b%?nagnfiozhlhe o
ﬁ;re years” appearing therein, the words *“10 years”. ’ © words
newss.e'(l;tlilg :\ct is amended by substituting for section 17, the following
;Ijtscg:ig;il::f 17. () A specified party or accountable institution shall,
n el within s.uch period as may be prescribed, report a suspicious
transaction to the Agency.
(2) A specified party or accountable institution shall report
a suspicious transaction —
(a) during the establishment of a business relationship;
(b) during the course of the business relationship; or
(¢) when conducting occasional transactions.
(3) An attomey, conveyancer, notary public or accountant
alf of or

shall report a suspicious transaction when, on beh
for a client, he or she engages in a financial transaction in

relation to the following activities —
(a) buying and selling of real estate;
(b) managing client money, securities or assets;
(c) management of bank savings or securities accounts;

£ contributions for the creation, operation

(d) organisation O :
or management of companies; or

(e) creation, operation Or management
for arrangements, trusts an

shares.

of legal persons of

d the buying and selling of
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(4) Nothing in subsection (3) shall be construed as restricting
an attorney from reporting a suspicious transaction of which he
or she has acquired knowledge in privileged circumstances if
the transaction is communicated to the attorney with a view to
the furtherance of a criminal or fraudulent purpose.

(5) For the purposes of this section, attorney has the same

Cap. 61:01 meaning assigned to it under the Legal Practitioners Act.

(6) A specified party or an accountable institution that
contravenes this section commits an offence and shall be liable

to a fine not exceeding P5 000 000 as may be imposed by a

supervisory authority.”.

Amendment of 19. The Act is amended by substituting for section 18, the following
section 18 of .
e ko new section — ' N ‘
“Cash 18 (1) Notwithstanding the provisions of section 17, a
above  Specified party or accountable institution shall, within such
prescribed period as may be prescribed, report to the Agency, prescribed
limit  particulars concerning a transaction concluded with a customer
where in terms of the transaction an amount of cash in excess
of such amount as may be prescribed —

(a) is paid by the specified party or accountable institution to
the customer, to a person acting on behalf of the customer
or to a person on whose behalf the customer is acting; or

(b) is received by the specified party or accountable institution
from the customer, the person acting on behalf of the
customer or a person on whose behalf the customer is acting.

(2) A specified party or an accountable institution that

contravenes this section commits an offence and shall be liable

to a fine not exceeding P1 000 000 as may be imposed by a

supervisory authority.”.

Amendment of 20. The Act is amended in section 19(3) by substituting for the word

eam 2f “PS0 000 appearing therein, the word “P250 000” and for the words
“three years” appearing therein, the words “five years”.

Amendment of 21. The Act is amended by substituting for section 20, the following

secton 2006 new section —
;?;n::g:ﬂwm. Sul?jcct to the Customs and Excise Duty Act, the Revenue
Cap.50-01 Authority shall forward to the Agency, records of cash or any
bearer negotiable instrument in excess of the prescribed limit,
conveyed into or out of Botswana, in such form as may be
prescribed.”.
An:nd:;yl:ntfof 22. :I‘hc Act is amended in section 21 by —
- (@) inserting immediately after the words “specified party” wherever
thf:jy appear in the section, the words “or accountable institution™:
2 :

(b) by substituting for the word “P 1000 000 appearing in subsection
(2), the word “P 5000 000",

)



23. The Act is amended by insertin

the following new section — g immediately after section 21,
iiwi b
e 21A- (1) A specified

require the folloWingparty undertaking a wire transfer shall

. =
(a) ;1;;: originator’s account number or unique transfer
erence number or in the absence of a unique
transaction reference, other identifying information for

tracing_ th'e transaction as may be applicable;
(b) the orlglpator’s address and national i,dentity or
customer identification number;
(c) the name of the beneficiary;
(d) the beneficiary account nu mber, where such an account

Is used to process the transaction, or a unique transfer
reference number; and

(e) the source and purpose of funds.
@ _A specified party referred to under subsection (1), shall
verify the originator’s identity before a wire transfer is
ordered and maintain this information.
(3) The beneficiary specified party shall take reasonable
measures, including post-event monitoring or real-time
monitoring, where feasible to identify cross border wire
transfer.
(4) The information referred to under subsection (1) -sl'fall
be made available within three working dafys of receiving
a request from the beneficiary financial institution or a
competent authority. . .
(5) A specified party shall capture information of the
customer and the beneficiary for domestic and cross border
wire transfers.”. _u v )
24. The Act is amended in section 23 by inserting immediately after
: i ” :no therein, the words “, accountable
the words “specified party” appearing ’
institution”. . ;
mségu 'lI‘hc Act is amended by substituting for section 24, the the
ing new section —
E?:tlc‘,m!’ilgn 24. The Director General shall, Wherectih;n ;’aysi}:v:;i:
of transaction s onable grounds to suspect thata transa

e
byAgency o ommission of a financial offence direct in writing,

. otitution, the person Who
i , accountable institution, .
fgzg;ﬁtii rggggt or a person ot bodies who have connection
with such transactions —
(a) not to proceed with the trans
exceeding 10 working days as
(b) to monitor the ac_:cm_mt; an .
(c) to submit a monitoring repo
working days,

i jod not
action for such period 1%
shall be stated In the notice;

to the Agency within 10
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of section 25
of the Act

Insertion of
section 26A
in the Act

Amendment of

section 27 of
the Act

in order to allow the Agency, to make the necessary enquiries
concerning the transaction, or if the Agency deems it appropriate,
to inform and advise an investigatory authority.”.
26. The Act is amended by substituting for section 25, the following
new section —
“Offences 25. (1) A specified party or accountable institution that fails to
:':;'r’t’iig’ make a report under this Part or continues with a transaction in
contravention of section 24, shall be liable to —

(@) a fine not exceeding P5 000 000;

(b) a suspension or revocation of licence or registration as the
case may be; or

(c) both penalties provided under paragraphs (a) or (b), as may
be imposed by the supervisory authority.

(2) A person who fails to make a report under this Part or

continues with a transaction in contravention of section 24

commits an offence and shall be liable to a fine not exceeding

P3 000 000 or to imprisonment for a term not exceeding 20

years, or to both.

(3) A person who —

(a) is involved in reporting under this Part;

(b) knows or has a reason to suspect that an authorised officer
is acting or is proposing to act in connection with an
investigation which is being or is about to be conducted
under or for purposes of this Act; or

(c) knows by virtue of scope of his or her duty or has a reason
to suspect that a disclosure has been made to an authorised
officer under this Act,

shall not disclose to any other person information or any other

matter which is likely to prejudice any proposed investigation or

disclose that the Agency has requested further information under

section 28(1).

(4) A person who contravenes subsection (3) commits an

offence and shall be liable to a fine not exceeding P2 000 000

gr :;3 imprisonment for a term not exceeding 15 years, or to

oth.”.
27. The Act is amended by inserting immediately after section 26,
‘ the following new section —

Offences for 26A._ Any person responsible for ensuring compliance by a
specified party or accountable institution who negligently fails
to take such measures as are reasonably necessary to ensure
such ccnm;.vl::mce3 commits of an offence and shall be liable to
a fine not exceeding P 250 000, or imprisonment for a term not
exqeedmg five years, or to both.”,

aftzf. Section 27 (1) of the A'ct is amended by inserting immediately
paragraph (d), the following new paragraph —
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(17 c = .
© gﬁilllgt l}lsk-baged Supervision of anti-money laundering
ﬁnanci;-g T;Cln% };f an act of terrorism and counter:
roliferatj
- - p ation of arms of war or NBC
- Ihe Act is amended by insertino ; i
Rl Y 1nserting immediately after section 27, Tnsertion of

“Obligations 27 N section 27Ain
Bt e A. An accountable institution shal] — the Act

ettt s (a) !1ave relevant documentation that explains its
mten_ded purpose and objectives; :

(b) provide for proper record keeping of financial
statements with a detailed breakdown of income
and expenditure;

(c) have controls in place to ensure that all funds are
fu}ly accounted for and spent in a manner consistent
with intended purposes and objectives; and

(d) maintain a record of domestic and international
transactions.”.

30. The Act is amended in section 28 by — Amendment of
(@) inserting immediately after subsection (1)(e), the following new fﬁ:ﬁ
paragraph —

“(f) an accountable institution which made the report.”;
(b) substituting for subsection (2), the following new subsection —
“(2) The information requested under subsection (1) shall
be provided without a court order within a reasonable
time but not later than 10 working days after the request
iS madC.”; . .
(c) inserting immediately after subsection (2), the following new
subsection — .
“(2A) Where any information re_ferrcd to under subsection
(1) is required to be supplied to the Agency within a
specified period, the Agency may, at the request of
the person or body concerned, extend such period.”;

and .
ituting i i «P100 000 appearing
tuting in subsection (3) for the word 0 3
& iﬁgfgin thgé word “P1 000 0007, and the words “five years

r % dS ;:15 yearsn- ' dmemnr
AppRAEig i lhf‘: B tituting for subsection Amen
31. The Act is amended in section 31 by substituting :?:;3[ o

; bsection — :
. follo:‘(’g;g I'F:hv; ilgency shall maintain a record, in such form as

be prescribed, of — . .
ma{a) sﬁatislics on the number of information

i dy;
Josed to 2 comparable body; .
(b) g::cnumber of requests of financial information

body;
froma comparable |
(¢) suspicious transactions reports ¢

disseminated;

ceived and
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(d) investigations on anti-money laundering, ﬁ_nancing of an
act of terrorism and financing of proliferation of arms of
war or NBC weapon; _

(e) prosecutions and convictions of financial offel}ces; .

() property frozen, seized and confiscated regarding financial
offences; and ‘

(g) mutual legal assistance or other international requests for
co-operation.”. )

Amendmentof 32, The Act is amended in section 32 by inserting the word “report

Mo % of  immediately after the word “original” appearing therein.

Amendmentof 33, The Act is amended in section 33 by — .

ﬁfﬂ e (a) substituting for the word “Agency” appearing in subsection (2)
(c), the words “Director General”; and _

(b) substituting for the word “P50 000” appearing in subsection 3)
the word “P1 000 000", and the words “three years” appearing
therein, the words “10 years”.

Insertion of 34. The Act is amended by, inserting immediately after section 34,
section 34Ain  the following new section —

the Act “Confidentiality34A . (1) A third party shall not disclose confidential information
bythid  received from the Agency.

(2) A third party who contravenes subsection (1) commits an
offence and shall be liable to a fine not exceeding P1 000 000
or to imprisonment for a term not exceeding five years, or to
both.”.
Amendment of 35. The Act is amended by substituting for section 36, the following
section 36 of .
e ket new section —
:lfngfmmlli;f 36. (1) No matter or thing done or omitted to be done by the
General, etc Pirector Generz}l, an officer of the Agency, a specified party
or accountable institution shall, if the matter or thing is done
or omitted to be done bona fide in the course of the operations
of the Agency, render the Director General, the officer of the
Agency, the specified party, accountable institution, its directors
or senior management personally liable to an action, claim or
demand.
(2) The Director General, officer of the Agency, specified party
or accountable institution, its directors or senior management
who receives and or makes a report under this Act shall not
incur liability for any breach of confidentiality or any disclosure
made in compliance with this Act.”.

Amendmentof 36, The Act is amended by deleting section 37.

section 37 of

Amendment of 37. The Act is amended by substituting for section 38, the following
the Act new section —

“Amendment 38, (1) The Minister may, by Order published in the Gazette,
of Sehedule amend the Schedules to this Act.
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b : .
® gﬁllflttler;s‘ ELOEZ: ::hc ?t 2 specifiied party not used or
s {
offence. ed In future to commit a financial

(3) The Minister shall. be
- » before amending Schedule 1
flll\lge 'tltlei affecteq persons at least 60 dgys writte: ng?igerlgc;
mit to the Minister written submissions on the proposed

amendment.”,
. 38. The Act is amended by deleting section 39. Aneninenton
/ tion 39 of
' 39. The Act is amended by substituting for section 40, the followi pens
new section — eilong 2ot
‘Regulations 40. (1) The Min.ister may make regu] ations prescribing the Act
'flnythmg under this Act which is to be prescribed or which
1s necessary or convel_lient to be prescribed for the better
carrying out of the objects and purposes of this Act, or to
give force and effect to its provisions.
(2) Without prejudice to the generality of subsection (1),
regulations may provide for —
(@) reporting obligations of a specified party and accountable
institution; '
(b) regulatory obligations of a supervisory authority;
(c) measures to ensure the security of information disclosed
by or to the Agency; .
(d) internal rules to be formulated and implemented under
section 9; or _ bl
() the manner and form a specified party and an accountabe
ir<titution shall keep records required under i ACt™. o
40. Schedule I of the Act is amended by — iﬁle Lof

~\ St s
: (a) substituting for the words Casino Act, Cap. 19:01”

i) “7. ino as defined under the :
- tlzc :Avg?;; «7 . A casino as defined under the Gambling Act,

. 19:017, o :

(ii) ‘(‘:élpA 1I'?o(rll Bank Financial Insntunm; as def:{lsttihlgrfll:; :2:1
1 Renanci ituti ator ct,

Bank Financial Institutions R]?’.galr:k Finincial o it

Cap.46:08” the wor-c]l;a;i Ei?'n:z—icial [nstitutions Regulatory

as defined in the Non )
Authority Act, Cap- 42:08 ’ amrldS
(i) “19. Money remitters tlle wgr |
i D p;omtilel; l’a:ris:l entry therein, the following
inserting i iately after
(b) inserting immediate

new entries —

«19. A money Of value
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[l to

“20. An Electronic Payment Service Provider;

21. A Company Secretarial Service Provider;

22. An International Financial Services Centre company as
defined under the Income Tax Act, Cap. 52:01;

23. A Savings and Credit Co-operative; and

24. Aprecious metal dealer as defined under the Unwrought
Precious Metals Act, Cap. 20:03.”.

41. Schedule II of the Act is amended by —
(a) substituting for the words — ‘
(i) “2.The Registrar of Companies as defined in the Companies
Act, Cap. 42:01” the words “2. The Companies and Intellectual
Property Authority established under the Companies and
Intellectual Property Act, Cap. 42:13”,

(ii) “4.The Casino Control Board established under the Casino
Act, Cap. 19:01” the words “4. The Gambling Authority
established under the Gambling Act, Cap. 19:01”,

(iii) “6. Non Bank Financial Institution Regulatory Authority
established under the Non Bank Financial Institution
Regulatory Authority Act, Cap. 46:06” the words “Non-Bank
Financial Institutions Regulatory Authority established
under the Non-Bank Financial Institutions Regulatory
Authority Act, Cap. 46:06”, and

(iv) “8. Botswana Institute of Accounts established under the
Accountants Act, Cap. 61:05”, the words “8. The Botswana
Institute of Chartered Accountants established by Accountants
Act, Cap. 61:05”, and

(b) inserting after the last entry appearing therein, the following —
“10. The Botswana National Sports Commission established
under Botswana National Sport Commission Act, Cap. 60:01;

11. The Botswana Accountancy Oversight Authority established
under Financial Reporting Act, Cap. 46:10;

12. The Botswana Communications Regulatory Authority
established under Communications Regulatory Authority
Act, Cap. 72:03;

13. The Botswana Investment and Trade Centre established
under Botswana Investment and Trade Centre Act, Cap. 42:12;

14. The Ministry responsible for trade and investment;

15. The Diamond Hub; and

16. The Director of Co-operative Development established
under Co-operative Societies Act, Cap. 42:04.”.

42. The Act is amended by inserting immediately after Schedule II,

the following new Schedule —

“SCHEDULE III
Accountable Institutions
(section 2)

| entity registered or incorporated under any law.”,



